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Criminal Justice in Italy between the
End of the Liberal State and Fascism:
Transnational Perspectives between
the USA and Italy (1919-1945)

Luigi Lacche

1am very grateful to Mary Gibson (John Jay College of Criminal Justice, City University of New
York), Stephen Skinner (Law School, University of Exeter), and Michele Pifferi (University of
Ferrara) for their suggestions and comments on an earlier draft of this work. The article profited
also from the discussion at the Workshop - sponsored by the France-Stanford Center for
Interdisciplinary Studies - held in Paris on May 26, 2023, at the Ecole Normale Supérieure for
which thanks are due to the organizers Jean-Louis Halpérin (Ecole Normale Supérieure, Paris)
and Amalia Kessler (Law School, Stanford University). I would like also to give special thanks to
Mdximo Langer (School of Law, UCLA) and David Alan Sklansky (Stanford Law School) for their
helpful comments on my presentation.

In recent decades the study of the transnational exchange of criminal law thought
between the United States and Italy has focused on the one hand on the origins and
development of American criminal jurisprudence and on the other on the significant
influence in the United States of Cesare Lombroso’s ideas together with the
contribution of the other two most famous representatives of Italian criminal
positivism, Raffaele Garofalo and above all Enrico Ferri. In my article I take into
account this indispensable background but my specific focus will mostly concern the
period between the “Ferri project” (1919-1923) and the legislative policy of Fascism on
law and criminal justice. In particular I propose to analyze how Fascist criminal
reforms have been received, interpreted and assessed by the American (and to a lesser
extent English and Australian) doctrine, in the light also of a number of articles
published in American Journals.

For anyone subscribing to the comparative legal history approach' it would seem useful

to close the current gap. In fact, while the political and social dimension of Fascism, the
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Duce and his personality, Fascist economic policy and corporatism have traditionally
attracted the attention of American historiography, the same cannot be said for the
juridical phenomenon. The present study is only a first step in this direction.

I. Pragmatic American experimentalism and Italian
doctrinal criminology

Italian positivist criminology has always emphasized (and indeed exaggerated) the
successful “export” of its “dogmas”. It is true that the United States was, for about
three decades, one of the most receptive “markets”, although this Italian doctrine was
probably most enthusiastically received in Latin American countries?. In reality the
“showcase” of the American movement - the indeterminate sentence principle - is
specifically rooted in American history and was experimented upon and then
formulated by the superintendent Zebulon Brockway at the Cincinnati penitentiary
congress of 1870. Following this address, the first nucleus of a system of individualized
justice was established in the Elmira Reformatory in 1877. These instances thus reflect
the autochthonous imprinting of the American way but they also help to explain why
the works of the Italian ‘trinity’, Lombroso, Ferri and Garofalo, attracted a great deal of
attention in the U.S.

The development of criminal anthropology there opened a fertile ground in the context
of an extensive international movement®. Between the nineteenth and the twentieth
century a degree of mutual interest made possible a fruitful exchange. From the
American side the pragmatic approach to criminology prompted scholars and jurists to
look to the Italian (and European) positivists for a sound scientific and academic
foundational background. From the Italian side, it was possible to look at the American
experience as a sort of empirical validation of positivist ideas. Individualization,
indeterminate sentencing, parole, and social defense opened the new horizons of
punishment. The works of the Italian positivists, Lombroso, and in particular Ferri and
Garofalo, by virtue of their doctrinal foundations, could serve to “integrate” and
support the American pragmatic approach to criminal jurisprudence. The impressive
array of translations and reviews regarding Italian positivist criminology may serve to
illustrate the Zeitgeist of these transnational connections®. From the end of the
nineteenth century, international conferences, lectures, journals and editorial series
helped to spread the ideas of Italian criminological positivism throughout the U.S. The
contribution of John Henry Wigmore in founding in Chicago the American Institute of
Criminal Law and Criminology (1909), its Journal (1910) and then the Modern Criminal
Science Series illustrates the maturation of American criminology and the

“canonization” of Lombroso, Ferri and Garofalo among the classics of European
criminological studies®.

Il. Enrico Ferri presents his Project in the U.S.

In 1920 the Journal of the American Institute published an article by Enrico Ferri which
informed its American readers of the formation -since September 1919- of a
commission for the “positivist reform of the Italian Penal Code™. Ferri was the
president of this royal commission, appointed to this post by the Minister of Justice
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Lodovico Mortara. According to Ferri this was “an event of great scientific importance
and satisfaction to all who struggled and worked for the affirmation of criminological
positivism”™®. It was a sort of reward for a long battle, declaring finally the complete
success of positivist conceptions of social defense.

Thus it completes its historical cycle quite rapidly in comparison with the Classic

School, which had to wait more than fifty years [for] its proposed reforms to be

legally sanctioned, obtaining the official recognition of the Italian state after being

proposed and carried [in] triumph in many congresses and foreign countries, and

entering [the] decisive phase of the realization of its practical conclusions®.
The Italian lawyer was exaggerating the significance of this event but it is perfectly
true that the initial purpose of the Minister of J.tice had been to change Italian criminal
law in harmony with certain findings of positivist criminology. The composition of the
ministerial commission, with Ferri as its President and Garofalo as vice-president and
with a majority of positivist jurists, confirmed this discourse. The royal decree was
clear: the commission had been “appointed to suggest the necessary reforms in the
system of penal legislation [so as] to obtain, in harmony with the principles and
rational methods for the defense of society against crime in general, a more efficacious
and sure defense against habitual delinquency™. This legislative initiative must be
seen in the context of the difficult circumstances in the aftermath of the First World
War. The impact of the conflict on social and economic conditions and the alleged
increase in habitual crime and recidivism led to a call for a reformism founded on the
notion of social defense.

The overrepresentation of the positivist movement within the commission probably
depended more on the personal inclinations of Lodovico Mortara'! than on the real
dominance of the positive school after 1919'2. The radical nature of the so-called Ferri
Code (its first book composed of 131 articles) covered all the major cornerstones: social
defense seen as the exclusive aim of criminal justice, the overcoming of the legal
responsibility principle, criminal dangerousness as the basis for sentencing, the rigid
taxonomy of criminal types, some kinds of indeterminate punishment setting only a
minimum sentence. In-depth analysis of the Ferri draft belies traditional
interpretations. The resignation from the commission of “two moderate social
defenders™ like law professors Alessandro Stoppato and Emanuele Carnevale, the
scathing criticisms of Catholic intellectuals and jurists and above all of the leaders of
the technical-juridical approach (tecnicismo giuridico), Arturo Rocco and Vincenzo
Manzini, and then the failure of the project show that the Ferri Code can be seen as the
“swansong” of criminological positivism rather than its apogee.

Instead, Ferri’s articles published in 1920 and 1921 in the Journal of the American Institute
of Criminal Law and Criminology were designed to communicate the triumph of Italian
positivist criminology. They did confirm American interest in the ideas of the Italian
celebrity® but in 1924 - after the Ferri project had already failed - the same Journal
published the English translation!® of an article elaborated by the Social Service Faculty
of the Catholic University of the Sacred Heart in Milan (Universita Cattolica del Sacro
Cuore). This article, probably written or inspired by Father Agostino Gemelli, a doctor
and the rector of the only very recently established Catholic University (1921), a sworn
enemy of criminological positivism, and by professor Giulio Battaglini, harshly
criticized Ferri’s extreme social-defense ideology. In this article the authors sought to
show that the Lombrosian Ferri Code had gone far beyond the minister’s instructions. In
their view the just instances of the royal decree would be best realised by updating the
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traditional approach of criminal law and not by following Ferri’s extremist proposals.
The American experience of indeterminate sentencing was evoked to point out that

According to current American law the indeterminateness of punishment is not
unlimited, i.e., penal sentences are not absolutely indeterminate. In fact, in every
state in the Union a maximum sentence is fixed, and in some a minimum also. The
law itself does not always fix this maximum and minimum, for sometimes the
matter is left to the discretion of the judge.

lll. Sheldon Glueck on Ferri’s Project

It is relevant to note that when Sheldon Glueck, a criminologist of Polish origin, invited
by Roscoe Pound to teach at Harvard from 1925, published in 1928 his Principles of a
Rational Penal Code'®, he looked carefully and with deep knowledge at the Ferri Code.
Glueck’s starting point was the wide-ranging debate in the U.S on the “alleged collapse
of the administration of criminal justice in the American city”". Glueck thought that
American criminal jurisprudence had to be reviewed in-depth.

One need hardly defend the thesis that what is required in this field is a

fundamental reexamination of the foundations of criminal law and procedure in

the light of what is known today of psychiatry, psychology, and social case work -

that rapidly growing trinity of the yet to be developed master-discipline, the

“science of human nature”?.
Following the principle that “Society should utilize every scientific instrumentality for self-
protection against destructive elements in its midst, with as little interference with the free life
of its members as is consistent with such social self-protection”?, the criminologist reviewed
the main theories of punishment that presupposed the implementation of a rational
approach. Analyzing the limits of the American system of individualization of
punishment and indeterminate sentencing, Glueck acknowledged, at least in general,
the innovative character of the Ferri Code but nevertheless he criticized some
fundamental aspects. It is true that the choice fell on “a new and autonomous
systematization of legislative norms in accord with the advance of scientific doctrines”
but the adoption of a legislative schedule of “conditions of dangerousness” and
“conditions of less dangerousness” as the guidance of judges in individualizing
punishment was in his view too radical. Stressing “the principle of the dangerousness
of the offender”” involved some exaggeration and in this “Ferri unduly
underemphasizes the rehabilitative possibilities of the offender”?.

The second point of criticism of Ferri’s system - Glueck argued - is more serious. It

is doubtful whether any scheme of individualization based on a schedule of minute

rules set down by the legislature to govern judges in future cases can be successful.

This can no more be done by the legislature as to a person’s character than it can

(as at present attempted) as to single acts. The legislature cannot possibly conceive

in advance the subtle nuances that distinguish different offenders from each other,

nor the types or lengths of treatment required by various individuals. What the

legislature can do is to set down certain broad penological standards and leave to

trained judges, psychiatrists, and psychologists, forming a quasi-judicial treatment

body, the application of those standards in the individual case. An examination of

the details of Ferri’s scheme will indicate that this criticism is sound?.
For Ferri the legislator should have prescribed to the judge a narrowly-defined
schedule of conditions of different degrees of dangerousness in order to provide for
“necessary guarantees” but this was a contradictory choice and it had created a
confusing system. Ferri’s scheme sought to achieve a change of perspective but finally -
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Glueck observed - fell into the same problem: “the substitution of minute rules,
mechanically to be applied by judges, the difference being that now, instead of the
legislature measuring the exact gravity of the offense in advance, it is provided that it
measure the exact dangerousness of every type of offender in advance”.

The solution proposed by Ferri’s commission could not be followed “but this does not
mean that to provide for true individualization the treatment of the offender must be
left to judges or other officials wholly without guidance and without control as to the
length or nature of that treatment”?. To overcome Ferri’s impasse Glueck proposed to
follow a set of four major principles?:

(1) The treatment (sentence-imposing) feature of the proceedings must be sharply
differentiated from the guilt-finding phase. (2) The decision as to treatment must
be made by a board or tribunal specially qualified in the interpretation and
evaluation of psychiatric, psychological, and sociologic data. (3) The treatment
must be modifiable in the light of scientific reports of progress. (4) The rights of the
individual must be safeguarded against possible arbitrariness or other unlawful
action on the part of the treatment tribunal.

IV. Fascist criminal justice in the international network

Here it is interesting to point out that in this important article from 1928 Glueck also
alluded to the 1927 draft (Progetto preliminare di un nuovo codice penale) of the fascist
penal code prepared largely by Signor Rocco, Minister of Justice. According to Glueck,
the project sought to retain - as opposed to the radical, failed, Ferri code - the principle
of responsibility “which has rested for centuries on the basis of the individual capacity
of understanding and will, and of consciousness and volition in human action”?.

Fascism gave great importance to the reform of the Criminal Law System. The Minister
of Justice Alfredo Rocco (1875-1935) undoubtedly played a leading role. He was
appointed Minister of Justice on January 5, 1925%, a mere two days after Mussolini had
assumed full political and moral responsibility for the socialist leader Giacomo
Matteotti’s murder. In the same month Rocco requested that the Chamber of deputies
grant a legislative delegation to revise Italy’s penal legislation. Minister of Justice
between 1925 and 1932, he was probably the most influential jurist and politician
during the phase of the so-called Fascist revolution®. Alfredo Rocco made justice one of
the main pillars of the new political regime. Rather than being under the spell of
Fascism, as was the case with many other important jurists®®, Rocco was himself a real
and ambitious builder of systems®.. His role was decisive from the laws of 1925-26 to the
new penal codes of 1930-31. During these years Fascism devised its main strategies,
policies and tools in order to protect and to build the Fascist state. Criminal law was a
strong medium through which Fascist core ideologies were expressed.

The weight of Fascist ideology on penal reforms cannot be underestimated but we need
to broaden our viewpoint. Recent studies have analyzed the Rocco Code projects and
the final text, going beyond the Fascist political setting. In particular they have situated
them in a wider context, namely that of the transnational debate on criminal reforms*.
The scientific solidity and systematic approach of Fascist legislative work attracted the
attention of international experts. The regime easily resumed the topos of Italian genius
intent on refining the penal system. After all Italy was the country of Cesare Beccaria
and of a great movement involved in the “criminal Enlightenment”, the nation in
which the positive school had put down its roots. Without necessarily having to agree
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with Lombroso or Ferri, their international echo was indisputable. Regardless of the
relationship with this past, Fascist propaganda played its part and carefully considered
the international scene when making known the new Fascist path to criminal law
reform and asserting it as a model®. If Fascism -as Mussolini claimed - was a
universalistic model, there was all the more reason for Fascist criminal justice to
express to a great extent its ideological foundations?.

An important means to spread abroad this legislative work was the official translation
of the preliminary project elaborated by the Rocco brothers, the minister Alfredo and
the penal law professor Arturo. The latter was in fact one of the main theorists of the
technical-juridical method, an approach very much at odds with the Ferri project. The
blueprint was published in French, German and English, publications that did much to
promote it*. These translations were a fundamental step in the regime’s overall
strategy’. Probably the translations are to be connected also to the International
Congresses and especially the discussion on the eve of the Conference for the
Unification of Penal Law held in Rome in 1928. Among the members of the Italian
delegation were the stalwarts of criminal positivism, Ferri and Garofalo, but above all
the real protagonists of Fascist penal reforms: Arturo Rocco, Vincenzo Manzini,
Edoardo Massari and Mariano d’Amelio®’.

If the Ferri Code, despite its positivistic foundations, had been considered from the
American side to not be in tune with the ongoing debate on the forms of
individualization of punishment, Rocco’s draft and then the final version sanctioned a
departure from that perspective. Seen from this point of view the roots of the Fascist
Rocco code have to be understood in the context of the wider European debate.
Subsequently the Rocco code became one of the most important paradigms of the
European approach to a dual-track system, one based on the traditional punishments
imposed by the judge with ordinary sentences and on the possibility of applying
indefinite measures of security to specific categories of dangerous offenders. Security
measures could be alternatives or complementary to ordinary penalties. On this ground
the American and European sides parted company. The Fascist penal code systematized
and adapted to the Italian context a set of technical solutions already tried and tested
by a number of other nations (Norway 1902; United Kingdom 1908; projects in
Germany, Austria and Switzerland 1908-09; Sweden 1927; Belgium 1930 etc.) and
certain ideas widely discussed at international congresses and in journals.

The European perspective on Rocco’s code depended first of all on the possibility of
considering it an integral part of an international movement with site-specific
solutions but also with a shared common core. The dual-track system became the
showcase of this new phase of European penology. This solution made it possible to
maintain the punishment and the measure of security within the limits of the principle
of legality®. Retribution and social defense could coexist, while moving away from the
indeterminate sentence experience. In Fascist Italy positivists, and above all Enrico
Ferri® after his project had foundered, could argue that the dual-track system was
nonetheless a victory for their criminological theory. Conversely Alfredo Rocco and the
majority of those within the penal law academic establishment could say that the
solution largely developed by the 1930 code was syncretistic*!, a sort of upgrade/
adaptation to the transformed Fascist State of some principles embedded in the Liberal
State tradition. Paradoxically, this choice - safeguarding formally the nullum crimen
nulla poena sine lege principle - could also reassure those jurists more sensitive to the
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Liberal State guarantees. In the doppio binario reform the ambiguity regarding the
nature of security measures permitted the building up of a formally judicial but
concretely administrative system of individualisation. The new system consolidated
and reoriented the dual levels of legality*? of the Liberal State tradition. Individualized
treatment based on indefinite preventative measures of detention and control could be
applied to the dangerous classes and to some dangerous typologies of offenders. The
strengthening of the State control policy did in fact extend administrative power and
was entirely consistent with the Stato forte of Fascism.

V. The view of American scholars on the fascist penal
reforms

The aim of this paper is not to examine the penal codification system built during
Fascism in and for itself but rather to wonder if and how U.S. scholars looked at Fascist
criminal law and justice. We have seen that European and American legal experts
shared, from the last part of the nineteenth century, a set of concerns about the rising
threat of dangerous habitual and recidivist offenders. The classical approach, one based
on “simple” retributive sentences, seemed inadequate. A social defense approach by
contrast called for more individualised punishments tailored to suit the offender’s
personality. But the solutions adopted were different: from the beginning of the
twentieth century the paths followed by the U.S. and European penal orders started to
diverge where indefinite sentencing and the dual-track system based on diverse rules
of law enforcement were concerned®. The important transnational exchanges based on
translations and editorial series, congresses and journals did not in fact bring the two
sides of the Atlantic Ocean closer together.

It is known that the political Fascist movement, the role and personality of Mussolini,
the establishment of the new regime and then the development of Fascist corporatism*
were the aspects which attracted most of the attention of American observers:
politicians, journalists and scholars. Was it the same for the penal system? As we have
seen Fascist investment in the reform of the criminal justice system was
unprecedented. The emphasis placed on it was designed to reaffirm a sort of primacy of
the “Italian model”.

If we look at the American reaction to this, we can say that it was not entirely
indifferent. From the beginning of the twentieth century American criminal
jurisprudence started to change its main orientations, being increasingly concerned
with social security, the control of dangerousness and the prevention of deviance. It
was necessary to find - as Roscoe Pound wrote in 1929 - a new “workable balance
between the general security and the individual life”*. This was not only an American
problem, indeed it was an international preoccupation. From this point of view the
Fascist orientation could have been in line with the general mood for fostering a social
defense discourse that made it possible to limit and weaken individual guarantees and
the nulla poena sine lege. The American glance towards Fascist criminal justice reforms
has to be viewed also from this perspective.

H. Arthur Steiner*® considered the Fascist conception of law in terms of his own

interpretation of Fascism*. Minister of Justice Alfredo Rocco was seen as one of the
members of the legal-philosophical Quadrumvirate of Fascism, together with Benito
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Mussolini, Giovanni Gentile and Sergio Panunzio. According to the philosophical
concept of the Stato etico (Ethical State), Rocco’s penal code was one of the pillars of
“the absolute State [that] cannot tolerate any form of political opposition or dissent™.
“The reaction against democracy is also at the bottom of the new Fascist Penal Code”*.
The Fascist State, Steiner argued, confused State and government® and repudiated the
democratic-liberal conception. For this reason the Penal Code introduced a range of
new forms of offense against the personality and integrity of the State, covering
questions to do with the family and morality, and crimes against the public economy.
So

Law becomes the instrument of State power, fashioned at the convenience of the
State to serve its own interests, and hence is subject to no human limitation. But
law, as a positive tool of State interest, becomes more than a simple, negative
device for reconciling social antagonisms. Law cannot be separated from the State
any more than the State can be separated from law.

23 Julius Stone likewise considered Alfredo Rocco - “one of the most intelligent men in

24

25

high office in fascist Italy”s2 - to be one of the theorists of Fascist ideology. Once again
his codes were a mirror reflecting the authoritarian spirit and ideal of personal
hierarchy, in particular the Code of Criminal Procedure which came into effect on the
first of July, 1931.

Typical of the changes wrought by this Code are the merging of the powers and

functions of the juge d’instruction and the prosecuting official, the conditioning of

liability of the police for illegal acts upon the will of the Minister of Justice, the

power of the executive to pick the judges to sit in the grave cases tried in the Court

of Appeals for criminal matters, and serious limitations upon the facilities of

accused persons to make their defence®.
Nathaniel Cantor valued the consistency of the Ferri Project, observing that it had
been the first such code to systematically and logically elaborate the chief ideas of the
positivists. It was “the first unequivocal, uncompromising Positivist penal code”, “the
first definite absolute break with the classical doctrines”*. According to Cantor, the
Ferri Project influenced the Rocco Code but the doppio binario system - the first in
continental Europe to systematize the measures of security for social defense - was the
paradigm of “the irreconcilable contradictions of the new Italian penal code™. Indeed
“The endeavor to combine within the same criminal code individualization of
treatment and punishment for offense was bound to lead to inevitable conflict in
legislation and administration”?".

VI. Voices from Europe in the American debate

At the beginning of the thirties American scholars were in a position to know
something about the Fascist criminal law system, thanks above all to articles published
in several different Journals. One contribution to the debate took the form of an essay
published in an authoritative British Journal: a series of articles by the English barrister
William Stallybrass®, who however compared from the technical point of view the
Rocco draft code with the general principles of criminal law in England. This
comparison was for many reasons problematic but it appeared to the author to be
useful®. Stallybrass’s judgment on Rocco’s Progetto definitivo was flattering®. It was - he
noted - “probably the most important of all the new projected codes”, preceded as it
was by Rocco’s masterly Relazione. In Stallybrass’s view, the Relazione enabled us the
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better to understand the draft code, detaching it from the context that after 1925-26
showed clearly the totalitarian vocation of Fascism. The English barrister admitted the
limits of his own contribution, deferring in turn to Giulio Battaglini’s study of the
principles underlying the new legislation®’. We have seen that Battaglini (1885-1961)
was an opponent of positivist criminology who, together with Agostino Gemelli, had
criticized Ferri’s draft. He was professor at the University of Pavia, at the Catholic
University of Milan and subsequently in Bologna; also the editor of the Rivista italiana di
diritto penale, following the technical-juridical method. He was not among the top-
ranking protagonists of Italian penal science but starting from the time of Rocco’s
codification period he became a jurist increasingly central to the Fascist regime. He
spoke very well the main modern languages, including Russian, and he was engaged in
extensive propaganda activity to promote Fascist criminal legislation abroad,
contributing also to the circulation of German criminal science in Italy®. His close ties
with a number of prominent American scholars®* allowed him to reach the American
audience in a manner that no other Italian criminal lawyer could match in this period.

Battaglini’s article The Fascist Reform of the Penal Law in Italy, published in 1933, can be
considered a sort of manifesto-synthesis of the Rocco reform. Following the Relazione of
the Minister of Justice, he emphasized the ideological dimension®: the code defended
first of all the personality of the State but it was also the “moral code” of the Italian
nation. The problem of legal responsibility, declared Battaglini, had been at the center
of the “rivalry between the Classical and the Positive schools in Italy”s. The new penal
code had provided a solution to this long debate and “mark[ed] a stage of capital
historical importance in the world-wide legislative movement”. Rocco’s choice had
been to retain the tradition that had the principle of responsibility as its foundation but
“developed and adapted to the new needs of State and society”?. Conversely Ferri’s
Draft Code of 1921 “met very active opposition because it eliminated the principle of
moral responsibility for human actions”®. The failure of Ferri had demonstrated the
impossibility of composing a code on any principle other than that of the moral (or
voluntary) causation of the offender. Battaglini insisted on Ferri’s proposals not only on
account of his personal opposition to them but also because of the reputation Ferri
enjoyed in the U.S. He did however invoke Ferri’s authority when it suited him, noting
that he had approved Rocco’s first draft in 1927.

For Battaglini the new Code was based on the principle of individual responsibility.
However,
In most cases, the responsible person is also the dangerous one. But then
dangerousness is absorbed by responsibility; that is to say, the fulfilment of the
penalty serves also the purpose of repressing the dangerousness. The principle of
dangerousness assumes a value in itself whenever dangerousness cannot be
absorbed by responsibility, i.e., where responsibility does not exist (e.g., insanity) or
where circumstances require an additional and specific repression of
dangerousness (e.g., habitual crime)°.
Among the most important features of Rocco’s code compared with the liberal
legislation were, Battaglini argues, the increase in penalties, the consolidation of the
death penalty but also the faith in the moral regeneration of the criminal. The
supervisory Judge, a new judicial functionary, had responsibility for the administrative
supervision of prison penalties. At the same time, “A salient feature of the new Penal
Code is to render more flexible and therefore more efficient the repression of crime,
increasing the discretion powers of the trial judge”.
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The so-called “measure of safety” forms one of the most prominent features of the

new code; it may be termed the question of the period in our affairs. Rocco’s Code

devotes to it all of title VIII of Book I. The “measure of safety” is based on the

principle of “dangerousness”, in the sense above explained. It is applicable in those

cases where the principle assumes an intrinsic value, distinct from that of

responsibility”.
For Battaglini security measures were administrative ones, serving first of all as a
defense of society against habitual delinquents and recidivists. The doppio binario was
the solution and “This system of "measures of safety" may be regarded as the one
useful remnant taken over from the positivist school’s Code””2 The Italian scholar thus
sought to connect safety measures to the positivist background but the scope of the
penal or criminal law remained what it had always been, that is, a system based on the
principle of responsibility, absolutely homogeneous and without any intrusion
whatsoever of any foreign method. “Eclecticism, in the method followed by Minister
Rocco, is excluded””.

If Giulio Battaglini tended to minimize the impact of the security measures, Giovanni
Novelli, Director-General, Penal and Preventive Institutions, of the Ministry of Justice,
in a propagandistic way presented to the American audience the effects of the Fascist
legislation on the penitentiary system, showing how the dual-track approach worked in
practice. He underlined in particular the role of the new surveillance judge in
safeguarding the individual rights of prisoners.

Wishing to summarize in this short article the fundamental characteristics of the
system, we can say that its basic concept is that to the surveillance judge is
entrusted the protection of what may be called civil personal rights of the prisoners
during penal treatment. That is to say, this member of the judiciary, invested with
administrative functions, assures the execution of punishment within the limits of
and with the procedures contemplated in the penal code and in the regulations’.

VII. Distant echoes

To briefly summarize the views of some American legal thinkers regarding the Fascist
criminal reforms we can say that, despite the popularity of positivism in the U.S. at the
turn of the nineteenth century, several aspects of the radical Ferri Code were criticized.
Hence, we need to distinguish between the significant presence of the Italian
criminological movement up until the Ferri Project, which can be considered a turning
point, and its effective “influence” on American criminal and penitentiary institutions.
In the early 1930s American responses were still focused on questions of criminal
science, rather than on the nature of the regime itself. The isolationist policy of the U.S.
did not prevent some scholars from assessing specific aspects of Fascist codes and
criminal reforms, pointing out in the process various problems and contradictions. The
analysis of these aspects did much to promote a better understanding of the real nature
of the Fascist regime.

The Rocco codes and the solid Fascist criminal system could attract attention but it
could never conceivably have become a paradigm. The problems were similar but the
solutions were not. The individualization of punishment was a common cornerstone
but in the U.S. the debate was about the indeterminate sentence and the single-track
method, whereas in Italy, and in many other European countries, the measures of
security represented the specific route to find a compromise. Fascism
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constitutionalized this path by means of the Rocco codes but accentuated the
authoritarian dimension while formally maintaining the principle of legality. The
ambiguity of the rule by law marked the Fascist penal system. Fascist propaganda
presented Italian legislation as a penal model at international conferences and in
publications. Some European nations, Spain and Portugal for instance, mentioned the
Italian Fascist influence but the United States, despite some generic references’, stayed
well away.

VIII. About the Fascist Stato di diritto

For an author like William Stallybrass - read in the U.S. - the Rocco project continued
to focus on the principle of legality’: it “opens with a clear pronouncement against
arbitrary power on the part of the government and arbitrary punishment”””. This
assessment is correct. As we have remarked above, Rocco’s penal legislation was
extraordinarily effective in exploiting the nullum crimen nulla poena sine lege principle as
a relevant strategy. The principle of legality was a sort of patina useful for not breaking
with the liberal legacy. For this reason in the criminal law and justice systems the
difference between the Fascist and the Nazi regimes was evident. The Nazi overcoming
of the principle nullum crimen sine lege - replaced as it was by that of nullum crimen sine
poena - and of the prohibitions of non-retroactivity of the law and analogy revealed a
radical break with the liberal rule of law tradition within the new Fiihrerstaat
framework?.

If the dual-track system in Europe over the first decades of the twentieth century
identified, albeit in various different ways, a common path serving to combine the
traditional retributive culture and the new social defense tools, the Italian case with
the rise and consolidation of Fascism cannot be considered only as one of the possible
variants. There is also something very specific about it. So a further remark is
necessary.

The penal codification process (1927-1931) followed the phase of the so-called leggi
fascistissime (ultrafascist laws) of 1925-26. The Fascist regime first created a strong and
efficient repressive apparatus based on a complex of actions: from the beginning the
use of violence by the squadristi; an unprecedented police apparatus (Political police,
OVRA); a new Law of public safety (n.1848, 6 November 1926), which reorganized
policing, with a view to eradicating all forms of opposition and subversion; the
establishment in 1926 of a Special Tribunal for the Defence of the State (Law n. 2008);
the reintroduction of the death penalty; the forced expatriation of political dissidents
(Fuorusciti); “confinement by the police” (confino di polizia), the “silent weapon” of the
regime, an administrative measure subtracted from the penal law regulations (over
12,000 people were subjected to it)”.

Fascist penal legislation cannot be separate from this radical ante factum. They both
belong to the same ideological framework. So one needs to go beyond the notion of
“moderate social defense”® when referring to the Fascist period. This is to say that the
principle of legality of the Fascist regime underlying Rocco’s code is hopelessly far
removed from rule of law principles. Jerome Hall in 1937 thought that in Fascist Italy
the setting up of a special tribunal against political opponents and the very broad
definition of political crimes allowed the regime to keep the nulla poena sine lege
principle in ordinary offences™s!.
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Yet, when one finds that Denmark introduced analogy a few years ago, that Italy in

her 1930 Code reaffirmed nulla poena including non-retroactivity, and when we note

that Poland did likewise, that Germany has departed from the rule, and that Russia

discarded it entirely in 1926, we must conclude that no facile identification of nulla

poena with a particular type of government will suffice. It would, however, be much

more fallacious to assume that political forces are not involved?2.
The comparaison with Soviet and Nazi criminal law helped a great deal to detach - for a
non-secondary aspect - the Fascist experiment by virtue of its formally conserving the
principle of legality and the prohibition of analogy from the group of totalitarian
States. Likewise in the analysis of Leon Yankvich this comparison ended up relativizing
the Fascist departure from the principle of legality. Although anti-democratic and
authoritarian, the 1930 Penal Code could be seen within the framework of legality and
legal certainty®:.

Other American scholars did not seem to share this attitude towards the Rocco Code
and the reference to the rule of law. During the Thirties, and especially after the
conquest of Abyssinia and above all the rapprochement with the German Nazi State,
attitudes towards the Fascist regime changed, and criminal justice and issues regarding
the rights of individuals became the object of critical analysis. This was the case with,
for example, Steiner and Stone, who in 1936-37 underlined the fraught issue of legality
in Fascist law and the need to contextualize Fascist criminal policy. Lawless violence,
fighting against opponents, the idea of a strong state deliberately far removed from
democratic foundations represent the frame within which to take into consideration
the limitations on individual rights and procedural safeguards, and the emphasis on
retribution and prevention. Nathaniel Cantor reported on Fascist policy directed
against the regime’s opponents, showing how confinement by the police and Special
Tribunal judgments had little to do with liberal guarantees and moderate ideas®. The
brutal treatment of political prisoners showed clearly the connections with the Fascist
policy on political crimes based on the 1926 Act for the Defence of the State, the
activities of the Special Tribunal from 1927 onwards and subsequently the
consolidation of the Rocco Code.

It therefore cannot be forgotten that the Fascist claim to have formal legality must be
defined as rule by law rather than rule of law. The concept of law - connected with the
ideology of the strong state - was the expression of dictator will departing from the
idea of law as limit on power and guarantee of the individual. The rule by law was “one
of the most solid foundations of the authoritarian regime”®. The forms of duality or
hybridity made it possible to falsify or misuse the rule of law tenets. Positive formal law
did in fact prove unable to resist a range of authoritarian measures. On the contrary,
the substantive principle of legality was used to legitimate - on the basis of a mass
consensus® - violence®, political repression and the abominable promulgation and
implementation of racial laws.

In 1945 Morris Ploscowe?® denounced the true nature of the Fascist reforms of criminal
justice: they were not limited to political cases in which the Fascist regime was directly
interested or involved.

Fascism made possible imprisonment by administrative action without reference to
courts for both ordinary as well as political offenders. Fascism’s completely
partisan extraordinary tribunal for political crimes was matched in the prosecution
of ordinary crimes by regulations which made it impossible for any but good
Fascists to sit as judges in the ordinary courts. Even the summary courts-martial
procedure for political cases had its counterpart in the procedures used for
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ordinary cases, which were so heavily weighted against the accused as to leave him

almost completely at the mercy of the police and the prosecuting authorities®.
However, the ambiguity® of Fascist criminal enforcement would prove to be, thanks to
Rocco’s codes, a powerful argument. After the fall of Fascism some criminal law
scholars elaborated the so-called “brake theory”, arguing that they had been able,
thanks to the adoption of the technical-legal approach, to limit the Fascist orientation
and to safeguard the liberal core of Italian penal doctrine and hence the rule of law°.
For this reason it was sufficient, they argued, to remove the Fascist patina in order to
recover the liberal background and its legislation. However, the brake theory seems
unconvincing, as does the aim of many legal scholars who were active during the time
of Fascism to entrench themselves in a supposed position of neutrality by adhering to
the technical-legal approach. Such arguments referred to a kind of legal formalism
adopted by Rocco’s codes, which can be considered a sort of shelter behind which they
could hide, in order not to be tainted by the guilts of the regime.

In Italy the notion did in the end prevail that it was possible - as the same Ploscowe
argued - to purge Italian criminal justice. A democratic purge was initiated but it was
bland and highly problematic: the Fascist Rocco codes and the regime’s justice system
legacy left very deep traces in the new Italian constitutional State, destined to last,
substantially and symbolically, a very long time?,
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ABSTRACTS

This article considers how American scholars and articles published in English viewed the Italian
reforms of Criminal Justice implemented between the “Ferri project” (1919) and the Fascist
regime. It analyzes in particular how Fascist criminal reforms have been received, interpreted
and assessed from that perspective. To summarize the views of American legal thinkers on
Fascist criminal reforms we can say that, despite the popularity of positivism in the U.S. at the
turn of the century, the radical Ferri Code was criticized in several respects. By the mid-1930s
American responses were still focused on questions of criminal science, rather than the nature of
the regime itself. The isolationist policy of the U.S. did not prevent a number of scholars from
assessing certain aspects of Fascist codes and criminal reforms, pointing out problems and
contradictions. The transnational viewpoint is therefore important to understand better the real
nature of the Fascist regime and the formal maintenance of the principle of legality.

Cet article examine la maniére dont les experts américains et les articles publiés en anglais ont
percu les réformes pénales italiennes mises en ceuvre entre le « projet Ferri» (1919) et la
politique du droit du régime fasciste. Il analyse en particulier la maniére dont les réformes
pénales fascistes ont été regues, interprétées et évaluées a partir de cette perspective. Pour
résumer les points de vue des juristes américains sur les réformes pénales fascistes, nous
pouvons dire que, malgré la popularité du positivisme aux Etats-Unis au tournant du siécle, le
Code Ferri a été critiqué a plusieurs égards. Au milieu des années 1930, les réponses américaines
étaient encore axées sur les questions de science criminelle, plutét que sur la nature du régime
lui-méme. La politique isolationniste des Etats-Unis n’a pas empéché un certain nombre de
savants d’évaluer certains aspects des codes et des réformes pénales fascistes en soulignant les
problémes et les contradictions. Le point de vue transnational est donc important pour mieux
comprendre la nature réelle du régime fasciste et le probléme du maintien formel du principe de
1égalité.
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