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According to Schmitt’s famous account in Der Nomos der Erde, one of the consequences of the Reformation was the gradual exclusion of theologians from any theoretical and practical intervention in matters of international law. In Schmitt’s view, it was a fairly slow process that culminated after Westphalia, at the time of the Ius Publicum Europaeum. But it started earlier, in the late sixteenth century, when treatises on war began to change as a result of the new colonial empires, the crisis of Spanish hegemony and the religious conflicts that shed blood throughout Europe.
 In the words of an Italian protestant, who was forced to seek exile in England – I refer to Alberico Gentili and the three volumes of his De Iure Belli (1598) – discussing the moral legitimacy of wars was either futile or ideological. A war could be called just if it was declared by a state authority, following the correct form. Any other scholastic discussion should cease. The heirs of Augustine and Aquinas should keep their mouths shut and leave the question to civil jurists and politicians.

Schmitt’s analysis might be regarded as an extreme view or a piece of myth-making;
 but it is a fact that after Vitoria, Soto and Menchaca, and the debate over the legitimacy of the war against the indios, Catholic theology produced no treatises that could compete with those of Gentili and Grotius, while the pope’s function as judge over international controversies could not be vindicated without ironic comments from protestants (not to mention mistrust from the Catholic powers). In the monumental Tractatus Universi Iuris, which Gregory XIII hoped would sort out law by subject (1584), one section (in volume XVI) dealt with war, and collected the works of Pierino Belli, Francisco Arias and Martino da Lodi. But it was not an official stance of the Apostolic See; nor were the authors included in the volume theologians.
 On the other hand, the text that most influenced the theological debate on the just war in the sixteenth century (Vitoria’s, delivered in 1538 but published in 1557, and, before that, the famous  Relectio de Indiis) seemed more like a scholastic lesson De iure belli than theology.
 Yet the question of war continued to be dealt with in the catholic world in the commentaries on Aquinas’ Summa, the treatises De iustitia et iure, the summae of casuistry, manuals for confessors, and the cursus and texts of moral theology, without much distinction between canon law, civil law and theology. This was typical of Second Scholasticism and counter-Reformation theological discourse in general. Anyway, there seems to be nothing new in the catholic doctrine of the ius ad bellum between the late sixteenth century and the eighteenth century:
 the conflicts that had divided the Iberian treatises in the debate on the colonial wars were to some extent absorbed, reconciling the different viewpoints or repressing criticism.
 Are we to conclude that theological thinking on war had lost its vitality in the post-Tridentine catholic world? Or can we also see changes after Westphalia? Did the Catholic Church try to develop a modern discourse on the law of war different from that of Gentili and Grotius? 

In an attempt to answer these questions I have decided to present to you a late, unknown work, written in the shadow of a pope during a conflict that divided the catholic world. It is Antonio Tommaso Schiara’s vast Theologia Bellica, published in Rome in two volumes in 1702 and 1703 and later extended in 1715.
 These were the years of the War of the Spanish Succession, and, on the death of the inept Charles II, the catholic states had divided in two. On the one side were Louis XIV and his candidate for the Spanish throne, Philip of Anjou, whom Charles II had named as heir in his will, and who was supported by Bavaria; on the other the Emperor Leopold and the Archduke Charles, supported by Portugal and a vast array of forces that included protestant powers like England, Denmark and the Low Countries.
 This alliance seemed scandalous to the most zealous Catholics and was attacked by pro-French and anti-Austrian propaganda. Eugene of Savoy led the imperial forces; but his cousin Victor Amadeus II sided with Vienna only after 1702.
 The conflict had no religious causes, and the author of Theologia Bellica (the first and only work with a title of this kind) was well aware of this. Schiara was a Theatine priest, not a monk, and was from Asti in Piedmont, claiming loyalty to the House of Savoy until his death (1718). Though he had studied in Turin, and taught Law and Theology there for a short period, becoming consultor of the Inquisition in the city, it was in Rome that he rose to fame. After taking his vows as a Theatine, he became a famous preacher, General of his religious order (1704), a consultor of the Congregation of the Index, a qualificatore of the Holy Office and a valued advisor to the pope.

At the end of 1700 Giovan Francesco Albani had become pope, taking the name of Clement XI, and from the first he had found himself involved in the conflict between catholic powers.
 The Austrians accused him of being pro-French, while Louis XIV complained because the will that made Philip King of Spain had not been legitimated by Rome. More, war was once again devastating the papal back yard after more than a century of Iberian hegemony (“Summus Pontifex debet curare Italiam”, observed Schiara). This state of affairs alarmed the papal Curia, threatened as it was by the emperor and concerned about what had every sign of being a lengthy clash, giving leeway to the Turks once again and involving protestant countries, who had gone to war alongside the Hapsburgs of Vienna. But the means for avoiding it proved ineffective and the conflict brought out all the political impotence of the papacy. The diplomatic network and neutralist interventions of Clement XI went unheard; and in the first years of the war the conflict between Rome and the Viennese court was extremely severe, with much printed propaganda.
 This was the context in which Schiara published his Theologia, which he may have finished before war broke out, dedicating it to the pope (whom he described as pastor of all Catholics), and having it approved by the Congregations of the Holy Office and the Index.
 The first volume appeared in Rome in 1702; the second, with a different publisher, in 1703. A third German edition followed in 1707 without any differences in content.

Addressing the reader, Schiara condemned war and its usual effects: civilian massacres and cities destroyed (“direpta oppida”, “cruentas civium strages”). But, in a tradition going back to Augustine, he claimed that there were just wars and that during conflicts the “conscientia justitiae” - the legal or ethical norms -   remained good (“falsum omnino apparet, quod quidam fingunt, in bello omnia iura cessare”). Quoting a passage from Thucydides, he wrote that law as well as political advantage were in play in time of war, and governments should bear this in mind. He cited Grotius various times, condemning his protestant faith but praising some of his opinions that made use of theological language.
 But he does not mention Gentili, whose works, like Grotius’, were on the Index of forbidden books. This should not surprise us: one of the aims of Theologia was to revitalize the tradition of the just war, which had been set aside by the treatises that had followed Gentili’s line. The subject was thus laid out “canonice, juridice, moraliter et historice”. Using many examples from classical literature and theology, Schiara divided the treatise in eight parts. Each section was then sub-divided in dozens of difficultates. The model, then, was that of traditional scholasticism; but the author was aware that the subject needed treating in a tone suitable to the eighteenth century, a century that he defined as “scientific and erudite”. For that reason he did not want to misuse Biblical exempla or evoke the God of Hosts. The Old Testament, he emphasized, is allegorical, and the real struggle it exhorts us to is that against sin. The language of the holy war was not suitable to the Europe of his time and the ongoing conflict was a conflict between two catholic sides. The real novelty of Schiara’s text, then, was not that it set aside the figures of Judith and Gideon, but that its doctrine no longer privileged the ius ad bellum, but the ius in bello; no longer the criteria that made a conflict legitimate, but the most proper and catholic way of conducting it.
 

In this way Schiara took note of the development of seventeenth-century theology and the process of disciplining military behaviour thanks to the religious education of the soldiers
 and the neo-Stoic model (as in Lipsius’ thinking),
 providing a work suitable for jurists, but, even more, for confessors and masters of casuistry. And, indeed, if the first book separated the criteria of justice for declaring war and the moral grounds for it from the viewpoint of civil power, the later books shifted their focus to the conduct of war, the sins of the generals, captains and ordinary soldiers, and the potential role of the clergy and chaplains in moderating the effects and defects of war. Schiara may have been optimistic in writing that Theologia would make soldiers more “peaceful” (how many of them could read his prolix pages in Latin?);
 but he was sincere in wanting to set out rules of war that would avoid sin and ensure that war crimes were punished. A mixture of casuistry and theology, it was a sylloge of canon law, and also a code of military justice, useful not so much for knowing if a war was just, but “what is legitimate in war [...], what should be given back [...], what should be praised, what blamed, [...], what tolerated [...], what should be imposed, what rewarded, what punished”.
 So, rather than ius indicendi bellum, Schiara was dealing with ius militare, relating the glosses to Causa XXIII of the Decretum, with reference to the most modern theological and juridical literature.

To what effect? Let us start from the first book, which is also the most closely argued. Schiara denied that a war is only lawful if it has been declared by a legitimate authority, and argued the point with Gentili.
 He also invoked a model of political decision that looked to the past. Before declaring war, a prince should examine his conscience (intentio) and seek advice from theologians and jurists who were able to analyse fully the lawfulness of the conflict and perhaps avoid it.
 An example was that of the Moluccas, which Spain and Portugal had contested in the sixteenth century. In that case a settlement was reached between the two thrones as the theologians of the juntas had managed to find an agreement that avoided recourse to arms, as Luis de Molina, too, had described.
 Was that Iberian model still relevant in the Europe of Louis XIV? One might reasonably doubt it, but Schiara warned that before undertaking a conflict one should know if it can be won, if there are enough men and weapons, and if the kingdom cannot sustain an increase in taxes without rebellion (many pages dealt with taxes, as, previously, in seventeenth-century casuistry).
 These were political and financial questions, on which, however, theologians had a right to an opinion, says Schiara, as a just war against an external enemy might be unjust in causing hardship and pointless suffering for the subjects.
 He cites mainly Vitoria and Francisco Suárez,
 but also deals with the conquest of peoples who violate the ius naturae, combining Juan Ginés de Sepúlveda’s theories with those of the theologians of Salamanca. Basically, the war on the indios had been lawful, not so much because the popes had authorized it, but to protect the innocent who were sacrificed to “false idols”, but neither their enslavement nor the seizure of their lands was legitimate, though these could no longer be restored.
 In any case, the doctrine that authorized wars beyond the confines of Europe in the name of the violation of ius naturae, which had been formulated for the first time in Spain in the sixteenth century, was shared by jurists in the reformed church (Gentili, Grotius and Althusius).

However, Schiara does not only refer to the traditional doctrine of the defensive just war, which identified the Turks as the hostis perpetuus against whom it was always lawful to move war.
 Although he was unable to understand the importance of the sea in the struggle for hegemony between modern powers, he touches on burning issues of the day. One difficultas, for example, is devoted to the case of a kingdom in which a sovereign dies without leaving heirs and whose throne cannot be claimed by anyone. Contract doctrine led him to say that a people has the right to elect a new king autonomously.
 This was certainly not a view that favoured France; but he added that a sovereign should avoid declaring a conflict that might be just but which could still damage the Church and favour its enemies: words that sounded like a criticism of the Austrians.
 Then, could a king concede freedom of conscience to heretical subjects without the pope’s authorization? In the fifteenth century the emperor Sigismund had given up trying to appease the Hussites. Schiara mentions it as he fears Leopold will not follow his example, and adds that military alliances with heretics and infidels also need the pope’s consent. Yet he refrains from appealing to the doctrine by which popes are the lords of the world, able to exercise potestas directa over civil power, as he realized that times had changed. The pope cannot summon a sovereign before a tribunal, and if he dethroned one it would not look good; but he can punish those who disobey with spiritual penalties, though without any illusions as to their effectiveness and “cum magna cautela”. The same caution should be used in the pope’s warnings to Europe in the name of peace. He should offer no more than general exhortations and offer himself as a judge super partes, but mildly, like a friend, “ut pater”, without claiming supremacy, as otherwise princes would rebel.
 In any case, forming an alliance with infidels or heretics to make war on a catholic country also causes serious harm, partly because heretical soldiers usually commit sacrilege and attack convents (“exercere crudelitatem, templa depredari, res sacras contemnere, sacerdotes laedere, virgines violare”). On the point of death Francis I repented his close alliance with Suleiman in the struggle against Charles V, while Leopold of Hapsburg had long been at war alongside the heretical English against the catholic king Louis XIV, “potentissimum et admirabilis prudentiae virum”, who, to his credit, had driven the Huguenots off French soil. The emperor showed no signs of penitence, and if the pope did not rebuke him it was to avoid a greater peril.
 Should he have? Schiara leaves the “judicious reader” to decide, but shows he is not neutral in evaluating the warring sides.

It was not just a question of the imperial alliance with heretical nations, but also of Austria’s ideological legitimation of the conflict. Schiara wondered if a sovereign could declare war in the name of fear of a neighbouring country that was growing more powerful. In short, he was asking if a preventive war was lawful without mentioning Francis Bacon’s essay Of Empire
 and the source that inspired him – chapter 14 of Book I of De iure belli, where Gentili speaks of the concept of a 'useful war' to justify any protestant attack against the threat from Spain.
 Schiara falsely claimed that the question had not been dealt with by anyone before him, and, as a theologian, he denied that a preventive war can be declared without any real and tangible aggression. But he admitted to doubts  and that he had discussed the matter with theologians of the Roman Curia before deciding, and agreeing with Grotius, who, though a heretic (“quamvis haereticus”), had distanced himself from Gentili.
 A preventive war is still more unlawful when a king claims the right to inherit a throne and another power attacks him. Nor can a country be invaded with the excuse that otherwise someone else would. Metus leads to malitia and “praeventio non esset proprie defensio, sed directa occisio”. Nevertheless, preventive war is lawful against the hostis perpetuus – Islam (an example being the Battle of Lepanto) – just as it had been against the indios. For Schiara the papal bulls that had divided the world between Spain and Portugal were justified not only in the name of evangelization, but – as had been seen – also to nip in the bud the crimes against nature committed by pagan sovereigns in the lands conquered by the catholic powers of Europe.

As I indicated, the most interesting aspect of Theologia is the detailed casuistry that disciplines not just the right to go to war, but also conduct during it, which raises questions of restitutio – in line with traditional canon law, which regulated that legal and moral duty
 – and the problems created by bans on the trade in arms and goods with infidels and heretics, as laid down in the bull In coena Domini and the decretal Ita quorundam de Iudaeis, which were the distant origins for the modern doctrine of the embargo.
 There were also pages on sieges, in which Schiara forbade unjustified recourse to the extermination of the civilian population; or those in which he denies that the massacre of children is lawful in a war against the Turks.
 He lists the sins that generals (vol. I, Book II), officers (Book III) and ordinary soldiers (Book IV) lay themselves open to, but also a king who refuses a pension to a man who has enlisted and is no longer able to fight,
 or a priest who takes up arms, as if he were still living in the times of the sermons of John of Capestrano.
 The chaplains’ exhortations to war should be made in general terms, without invoking blood and massacres, and without suggesting how the soldiers should use their swords (never cry: “mutilate, occidete, percutite, vibrate ensis ictum in hunc, vel illum”).
 Theologia Bellica appeared when the barracks system was starting to have an effect on army discipline; but although Schiara draws on seventeenth-century war casuistry he does not cite the literature on the Christian soldier that derived from Antonio Possevino’s catechism, which, since the late sixteenth century, had led to dozens of texts, most of them the work of Jesuit chaplains (the most important of them was Thomas Sailly, confessor of Alessandro Farnese during the Flanders war).
 The sins of the troops were theft, gambling, gluttony, rape, lust, bigamy, superstition and heresy, and Schiara’s commandments to the soldiers did not differ from those of the war catechisms: never commit apostasy if in the hands of heretics or infidels; never allow yourself to be tainted by godlessness; never pass on or read forbidden books; never misuse oaths; never blaspheme;
 never bivouac in sacred places or commit sacrilege;
 never duel (following the directions of the Council of Trent);
 never hold someone to ransom; never commit unnecessary wrongs against ordinary people or oppress the innocent. The religious discipline of the soldiers in the century before the appearance of Theologia had promoted the same ideal as Justus Lipsius, who had dealt with what one needed to know, not so much “ad suscipiendium”, as “ad gerendum bellum” in his Politica.
 But Schiara added something new in his own work, which often cites Josse Damhouder’s sixteenth-century manual on criminal law.
 One need only think of the severity with which he treats sodomy and the encouraging of male prostitution in the camps, at a time when the Church was clamping down on the vitium nefandum;
 or of the sensibility he shows towards the move towards anti-probabilism in the late seventeenth century.
 On the other hand, he could draw, not just on the catechisms, but on a literature that included a few important treatises written both for the chaplains and for the first army tribunals. I refer in particular to two works Schiara made extensive use of: Casus militares by Tullio Crispolti, a judge in the papal militias, in which moral theology was used to develop the first casuistry for army magistrates (1635);
 and Dubia conscientiae militaria by Francisco de Cespedes, a Theatine priest like Schiara, and also a military chaplain (1643).
 The cases mentioned in this work ranged from the most abstract to the most concrete, and the author, like Schiara later, wondered if a soldier could fight in a war whose legitimacy he doubted or without his wife’s permission; or if one could eat a dead body when starving or under siege. But there was also room for religious questions, such as the lawfulness of receiving the sacraments when wearing one’s sword or breaking one’s fast or the limits the liturgical calendar imposed on war. Later, in 1665, Benito Remigio Noydens, another clerk regular, drew up the Decisiones para curas, confessores y cappellanes de los ejércitos, which contained a code of military procedure. But Schiara did not know this text.
 What I find interesting is that the Theologia added to and updated the casuistry: see, for example, the pages on the venality of offices.
 The Church recognized that it could no longer halt or further conflicts, but chose to regulate their ethical and religious discipline. As Schiara notes, citing Lipsius, wars require not just good chaplains, but also excellent magistrates.

Schiara’s work earned a sharp attack from a pro-Austrian papal diplomat. This was Francesco Tucci, and in 1705 he drew up an Osservazione theologica against Schiara, accusing him of being pro-French and of denying the right to move a preventive war against the threat of Louis XIV.
 His aim was to condition the Roman Curia, but Schiara did not reply. As we have seen, a few years later, perhaps without the author’s knowledge, a new edition of Theologia appeared in Germany with imperial privilege, but without any change in content. But when the war ended, Schiara added an Additamentum, printed in 1715, dealing mainly with problems of canon law created by the institution of fixed chaplaincies.
 A work on this problem (Castra Dei, 1642) had already appeared in the seventeenth century, written by a bishop, Charles de Mansfelt, who had been given the task of overseeing the chaplaincies throughout Flanders.
 But it attracted little notice and Schiara – who mentions Analytica Enarratio Iuris Novi Pontificii (1620) by Frans van den Zype, a canon from Malines 
 – did not know it. How was the territorial jurisdiction of the parish priests and bishops, which was regulated by the Council of Trent to be reconciled with the new one of the chaplains, which had been set up in the previous century? Who was to celebrate marriages or absolve in reserved cases like heresy? Who could administer the confirmation? Schiara published a huge collection of the Roman Curia’s provisions, which had been emanated since the papacy of Innocence X, as well as papal briefs, the decisions of the Sacred Rota and the decrees of the Congregations of the Council, the Congregation of the Bishops and the Holy Office. The institution of chaplaincies was producing new provisions of canon law; but the qualificatore  who had approved publication of the work on behalf of the Holy Office,  the abbot Baldassare of San Filippo Neri, mentioned just one name in congratulating Schiara – not a friar or a theologian or a jurist, but Lipsius, the author of Doctrina civilis.
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� II, “An princeps, qui suspicatur, seu anceps est de iustitia belli, antequam bellum incipiat, teneatur omni diligentia examinare causam belli, et judicare an justa sit” (if a prince who is doubtful or unsure of the justice of a war, is obliged to carefully examine the cause of the conflict and judge if it is just before entering into it), ibid., pp. 4-6; III, “An in principe bellum inferente, debeat esse conscientia moraliter certa de iusta causa belli” (if a prince who begins a war should have a clear conscience morally as to the just cause of the conflict), ibid., pp. 6-9


� “Negotium fuit rationibus accomodatum”, ibid, p. 7. On the dispute over the Moluccas, see now Marcocci: 2011, 52 ff. The work of Molina to which Schiara refers is De Iustitia. 


� Cf. Lavenia: 2006.


� “Bellare absque viribus necessarijs, non videtur tueri & defendere, sed perdere et dilapidare, contraveniendo ipsi iuramento” (Making war without the necessary resources does not seem to be a way of protecting or defending the subjects, but as a means of destroying and wasting that contravenes the sovereign’s oath to protect his subjects), Schiara: 1707, vol. I, Book I, IV, “An juste bellet princeps habens quidem iustam causam, sed non habens vires necessarias ad bellandum”, p. 9. 
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� Schiara: 1707, vol. I, Book I, IX, pp. 20-23: “An possit princeps iure gentium arma recte sumere ad imminuendam potentiam crescentem, quam auctam timet sibi nocituram” (if a prince according to the law of nations can rightly have recourse to arms to weaken a growing power that he fears may harm him once it has grown). The Hapsburgs of Vienna used the argument of preventive war against the threat of Louis XIV, and the War of Spanish Succession is one of the examples that also appears in Walzer: 1977.


� Schiara: 1707, vol. I, Book I, XXXIV, pp. 80-82 (but the subject of restitution can also be found in many difficultates). cfr. Bossy: 2004; Lavenia: 2011; Prodi: 2011.


� Schiara: 1707, vol. I, Book I, XXXIII, pp. 78-80. On the papal norms mentioned above, see Stantchev: 2009.


� See Schiara: 1707, vol.  I, Book I, XXII, pp. 51-53 (but the problem of the harm inflicted on innocent civilians in war can be found in many parts of the work: see Book II, XIII difficultas, p. 126). 


� Ibid, Book I, XXIII, p. 55.


� Ibid, Book II, II-III, pp. 104-105.


� Ibid, Book IV, II, pp. 245-247.


� Cfr. Lavenia: 2009. The war catechisms referred to are Possevino: 1569 (with many later editions and translations); Sailly: 1590. On the reform of the chaplaincies in the catholic armies during the war against the Low Countries, see, above all, Parker: 2004, ad indicem


� On blasphemy, which in lands that were subject to the Inquisition’s tribunals was regarded in some cases as a crime of heresy, see Schiara: 1707, vol I, Book IV, XXIII-XXIV, pp. 286-290.


� Ibid, XXV, pp. 290-292.


� Ibid, Book III, XVIII, pp. 204-206.


� Lipsius: 1599, 153 (Book V).


� Although it had hardly been treated at all in the first edition of the treatise (1554), the subject of war and military justice, in the context of the conflicts in the Low Countries, and at the same time as Lipsius, was discussed at length in the edition of 1572, though it still lacked a long, important section on the religious and penal discipline of soldiers, which Damhouder himself may not have written (the question requires further study), but which appeared in the posthumous editions and in those of the seventeenth century that Schiara would have read: see Damhouder: 1978, 205-330 (in particular, chapter LXXXIII, “De armigeris, militibus, ac stipendiariis”, 238-325).


� See Schiara: 1707, vol. I, Book IV, XIV-XV, pp. 268-272. On the Church and sodomy after the seventeenth century, cf. Lavenia: 2009b.


� Schiara writes, for example, that when the just character of a conflict is in doubt, the prince should follow the probable opinion, but not the less probable one (“posse Principem uti opinione vere probabili, non tamen minus probabili, quando adsunt opiniones probabiles”), Schiara: 1707, vol. I, p. 5. On probabilism and rigourism in the late seventeenth century, see Gay: 2011.


� See Crispoltus: 1635. The work was to have a second part which never seems to have been published.


� See Cespedes: 1643.


� There is a recent edition of the text, Noydens: 2006.


� See, for example, Schiara: 1707, vol I, Book III, II, pp. 173-175.


� Ibid, IX, p. 187.


� See [Tucci]: 1705, in particular p. 9, where the author notes that Grotius gave conflicting views on a preventive war. On the author and the context in which the work appeared, cfr. Verga: 1994; Bellabarba / Niederkorn: 2010, passim.


� See Schiara: 1715. The supplement too is dedicated to Clement XI.


� Cf. Mansfelt: 1642. On the work, see Schoomjans: 1947.
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� Schiara: 1715, “Revisorum approbationes”, 17.01.1715.





