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Preface

At the dawn of the third millennium governance o seas and oceans is changing.
This is especially attributable to the growing rak regional economic integration
organizations. The EU, with its integrated maritipwicy, the African Union, through
its “Integrated African Strategy for the Seas and thedds — Horizon 205Q"ASEAN,
through the creation of thdaritime Forum are the principal examples of the current
tendencies on this issue.

The International Association of the Law of the $&asIDMer) has been focusing
on this particular topic for some time. The Prodegsl of the fifth ordinary meeting of
the Association, held in Venice on 20 and 21 Noven#®14, have just been published,
under the title: International Law and Maritime Governance. Currelssues and
Challenges for Regional Economic Integration Orgations (A. Del Vecchio, F.
Marrella (eds), Editoriale Scientifica, 2016). Thathors of this book place special
focus on the impact that regional economic integnaiorganizations have on the
exploitation of natural resources, the relationdtgpween human rights and the law of
the sea and on what is known as the “Blue Economy”.

These issues were raised once again in\tblamein a context that is much more
limited from the geographic perspective, that & Adriatic and the lonian Region, but
extremely thorough from the scientific viewpoinhdeed, the analysis is not limited
simply to the economic and juridical aspects bwoabeeply covers historical
backgrounds, as well as Governance of Biologicaloieesand Offshore Oil and Gas
Exploration and Exploitation.

It is no coincidence that Art. 123 UNCLOS envisages'reinforced” duty of
cooperation for coastal States bordering enclosed semi-enclosed seas. The
characteristic of the Mediterranean (the largeshefseas that may be defined as “semi-
enclosed” according to Art. 122 UNCLOS) is thatlgo comprises within itself marine
spaces that are also considered as enclosed oreselosed, and that consequently
have aspects of greater “sensitivity” comparedht® test of the Mediterranean. The
Adriatic and the lonian seas are among them antbdre considered as “semi-enclosed
seas in a semi-enclosed sea’. The Adriatic espgaalit links together the territory of
seven States: Italy, Slovenia, Croatia and Gremeepber States of the EU; two nations
that are candidate States, Montenegro and Albamd;a potential candidate, Bosnia-
Herzegovina, with a part of its territorial searsunded by the waters of Croatia.

The absence of cooperation among the coastal Statke Mediterranean, which
has led to unilateral initiatives extending coagtaisdiction, certainly has not spared
the Adriatic and the lonian. The more limited theeasion of water compared to the
number of States bordering the basin, the morecdiffis cooperation and the more
complex are questions of delimitation of marinecgsa Maritime borders are therefore
particularly fragile as it is difficult for a delitation made bilaterally to escape
challenges from third States that are, by necedsitated close to the delimited zone.
Added to this are the technical difficulties caudsgdthe presence of islands and islets
and the conformation of generally highly indentedstlines. Even more problematic
are the unilateral initiatives to extend jurisdictiin this marine space, a crucial factor
given the need for close cooperation among co&staés. The Adriatic, a good part of
which consists of high seas, has furthermore beestantly the subject of exploitation
of its fishing resources by non Adriatic and nondierranean ships, often equipped for
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industrial fishing. The absence of control and ofoeceable measures to manage
resources has fueled lllegal, Unregulated and Unteg (IUU) fishing. In addition, we
have recently witnessed, in both the Adriatic ahé ionian, an acceleration of
exploration activities and exploitation of off skohydrocarbon and gas deposits,
especially in light of the ongoing political cridietween Russia and the Ukraine, with
consequent repercussions throughout Europe. Theseitias also require new
regulations and especially greater cooperation gmive States involved. As has
happened in the past concerning the exploitationfigtiing and environmental
governance, in this area also coastal States ptedegnilaterally, using national laws
and regulations and granting rights of exploratierploitation and construction of
offshore platforms. Several countries, such as t@ohave initiated this “tendency”,
while others, Italy for one, have adopted a “waid dee” approach, deciding to act only
when it became inevitable in light of decisions mday other countries. Recent
developments point to a rethinking concerning théseisions. It is clear that there
exists an immediate issue of the sustainability,abjragile ecosystem such as the
Adriatic and the lonian (and in more general tepashaps the Mediterranean itself), of
the activities currently being carried out and esgly those anticipated over the next
few years in order to access new energy sources.

These concerns are part of a more general framewbrknanagement of the
environment in enclosed and semi-enclosed seasAdhatic is already suffering from
anthropic activities, it requires a century for tt@mplete exchange of its waters. How
can we possibly ignore the impact that an incidenserious as what happened in the
Gulf of Mexico in 2010 would have in such a circumised space!

The problem is that the legal instruments in effect an international level and
within the European Union, at times seem inadeqaateobsolete. The general legal
framework of reference doubtless remains the UNCL@®ied by all States bordering
on this sea, but this Charter has now been in efidi@anore than twenty years and was
originally drafted over thirty years ago, with maofyits provisions applying to ocean
spaces. Many other “regional” or “sub-regional’ egmnents regarding protection of the
marine environment were later ratified by Adridfitates. Of these regional agreements
we take particular note of the 1995 Barcelona Cotiee on protecting the
Mediterranean from pollution, and its Protocolsying the general principles and
institutional framework for protection of the magirenvironment. Recourse to the
general principles of precaution, prevention andvirenmental sustainability
nonetheless remain a constant, proof of the lackaony truly effective and
comprehensive international laws.

All these issues are thoroughly analyzed in thisiwme. A sincere thanks to the
editor and to the individual authors for their admitions and for the completeness of
information as well as the stimuli they provideth@ progress and development of the
scientific debate on governance of the seas inrgeraad the Adriatic and lonian
Region in particular.

GIUSEPPECATALDI
President, International Association of the Lavite Sea
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ANDREA CALIGIURI

THE MARITIME BOUNDARIESIN THE ADRIATIC AND |ONIAN SEAS

SUMMARY : 1. Geographic delimitation of the Adriatic anchian seas. — 2. Maritime delimitation in a
semi-enclosed sea. — 2.1. Maritime delimitationsvben former Yugoslav States. — 2.2. Maritime
Delimitation between Montenegro and Albania. — Maritime Delimitation between Albania and
Greece. — 3. Delimitation of sui generis maritinenes. — 4. Maritime disputes and governance of
offshore shared natural resources.

1. Geographic delimitation of the Adriatic and lonian seas

The Adriatic Sea forms a long but relatively narrguif, generally aligned from
northwest to southeast, toward its only accessSthat of Otranto. The International
Hydrographic Organization (IHO) defines the boundairthe Adriatic sea on thgouth
as a line running from the Butrinto River's mouB9%4'N) in Albania to the Karagol
Cape in Corfu, through this island to the Kephap€ (these two capes are in latitude
39°45'N), and on to the Santa Maria di Leuca C89248'N)?

The Adriatic Sea connects the territories of se8¢ates: Italy, Slovenia, Croatia,
Bosnia and Herzegovina, Montenegro, Albania andeGre The Adriatic Sea is
undoubtedly a semi-enclosed sea under Article 192 1LDS?

The IHO defines the limits of the lonian Sea asofes: on theNorth, a line running
from the mouth of the Butrinto River (39°44'N) irnbania, to Cape Karagol in Corfu
(39°45'N), along the North Coast of Corfu to CappHKali (39°45'N) and from thence
to Cape Santa Maria di Leuca in Italy; on Eest from the mouth of the Butrinto River
in Albania down the coast of the mainland to Capdadydan; on th&outh a line from
Cape Matapan to Cape Passero, the Southern pa8itiof; and on theNest the East
coast of Sicily and the Southeast coast of ltalgape Santa Maria di Leuc&”.

The lonian Sea connects the territories of thredeSt Italy, Greece, and Albania.
Under Article 122 UNCLOS, the Ionian Sea could dlsoregarded as a semi-enclosed
sea when its coastal States — Albania, Greecetalyd- will proclaim their exclusive
economic zones; indeed, a semi-enclosed sea maysttentirely or primarily” of the
territorial seas and exclusive economic zones ofdwmore States.

2. Maritime ddlimitation in a semi-enclosed sea

Six coastal States of Adriatic and lonian seaswcth2 nm breadth of territorial seas,
which is consistent with UNCLOS. Bosnia and Herzega exercises its sovereignty

! see IHO,Limits of Oceans and Seas (Special Publication2®). 3% Ed., 1953, 17. On the limits of the Adriatic
Sea accepted by the International Maritime OrgdinizgIMO), see in this/olume M. Grbec, ‘The Adriatic-lonian
Marine Region as a Space of Connectivity: Transpod Brotection of the Marine Environment’, para br F
information about physical characteristics of thdriAtic Sea, see BZushman-Roisin, MGacic, P.-M.Poulain, A.
Artegiani (eds)Physical Oceanography of the Adriatic Sea. Pastsent and FuturéSpringer, 2001).

2 Under Article 122 UNCLOS, “enclosed or semi-enctbsea” means “a gulf, basin or sea surrounded byatw
more States and connected to another sea or tlam @gea narrow outlet or consisting entirely ompatily of the
territorial seas and exclusive economic zones ofdmmore coastal States”.

3 See IHOLimits of Oceans and Seas (Special Publication28y.11l Ed., 1953, 17.
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over the waters of the Bay of Neum and around Klekinsula, enclosed within the
Croatian system of straight baseliffes.

Two treaties define the delimitation of territorised and continental shélf
boundaries between Italy and the former SFRY. Télemstation was mostly based on
the median line between the basic lines from wiinehterritorial sea of former SFRY
and Italy was measured. The delimitation line wa3 8m long, joining 43 points. The
maritime delimitation line between Italy and form®FRY has been inherited by the
post-Yugoslavia successor States; thus, sectionshefltaly-Yugoslavia maritime
boundary line now exist as boundaries between Haly Slovenia, Italy and Croatia
and Italy and Montenegro.

Greece and ltaly concluded a continental shelfmti&dtion agreement in 1977A
continental shelf delimitation agreement was alsoctuded between Italy and Albania
in 1992 which extends southwards of the Strait bB@o and into the Mediterranean
Sea’ However, maritime delimitation in the Eastern /i, among the former
Yugoslav Republics, between Albania and Montenegnd between Albania and
Greece still remains a largely unresolved issue.

All these disputes should be solved according t&CUNS’ general rules concerning
delimitation between States with adjacent codsks.particular, it must be emphasized
that the law of the sea does not recognize spedies on the delimitation of marine
spaces in enclosed or semi-enclosed seas. Redandlydispute with Ukraine over the
maritime delimitation in the Black Sea, before thternational Court of Justice (ICJ),
Romania had suggested that “the enclosed natutieeoBlack Sea is also a relevant
circumstance as part of the wider requirement t@ taccount of the geographical

4 Maritime boundaries between Croatia and Bosnia amégovina are established in the Treaty on Statetier of
30 July 1999 (this Treaty is not ratified by Croatiaut it has been provisionally applied since tlay @f its
signature). Article 4(3) states: “The state borderthe sea stretches along the central line oS#zebetween the
territories of the Republic of Croatia and Bosnia &teizegovina in accordance with the 1982 UN Conventin
Sea Rights. [...]". Although the legal regime of thaters in the Bay of Neum and around the Klek peménbkas not
been defined in the Treaty, it is reasonable terasisat the waters inside the Bay of Neum are firgkwaters” and
waters around the Klek peninsula are territoriatens of the Bosnia and Herzegovina (see B. Vukasritihe
Delimitation in a Semi-enclosed Sea: The Case ef Aldriatic Sea’ in R. Lagoni, D. Vignes (ed$faritime
Delimitation, Leiden / Boston, 2006, 205 ff., 215). It shoulsbabe noted that the enclosure of the maritime afe
Bosnia and Herzegovina within the Croatian systenstafight baselines is not in accordance with Agtiz(6)
UNCLOS, which states: “The system of straight basalimay not be applied by a State in such a mamgr cut
off the territorial sea of another State from thighhseas or an exclusive economic zone”. HowevesnBoand
Herzegovina did not protest against such enclogsee M. GrbecExtension of Coastal State Jurisdiction in
Enclosed and Semi-enclosed Seas. A Mediterranedidriatic Perspectiv€Routledge, 2014) 155-157).

® Treaty on the delimitation of the frontier for thert not indicated as such in the Peace TreatyCoFébruary 1947
(so-called Osimo Treaty), 10 November 1975.

® Agreement between Italy and Yugoslavia concernirgdelimitation of the continental shelf between tie
countries in the Adriatic Se& January 1968. See Mapirfra, at 243.

7 Within the frame of the 1968 Agreement, Italy abibatia signed the Technical Agreement in 2005 adgphe
use of WGS 84 allowing an accurate determinatiothefdelimitation lines of the Italian and Croatizontinental
shelves which were reviewed and the Technical Agesd in 2009 guaranteeing the exploitation of ttm@maria
Gas Field in the Adriatic Sea which lies on bothesi of the delimitation line between the continksiteelves of the
two States.

8 Agreement between the Hellenic Republic and thiatakepublic on the delimitation of the respectvatinental
shelf areas of the two Statel May 1977. See Map fra, at 244.

® Agreement between the Republic of Albania and tipeititie of Italy for the determination of the corintal shelf
of each of the two countrie$8 December 1992. See Mayir8ra, at 245.

10 5ee Article 15, concerning the delimitation ofriterial sea, Article 74 concerning the delimitatiof the
Economic Exclusive Zone, and Article 83 concerriing delimitation of continental shelf. In UNCLOS tées no
rule on the delimitation of the contiguous zon&tdtes with adjacent or opposite coasts.
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context of the area to be delimitet” According to Romania, “in considering the
equitable nature of an equidistance line, the ‘g@maaritime geography’ of the Black
Sea must be assessed. In Romania’s view, this ggloigal factor is to be considered
together with any pre-existing delimitation agreetseso that any new delimitation
should not dramatically depart from the method jesly used in the same sea
between other riparian States in order not to precan inequitable result®. On this
specific point, however, the ICJ, which had estsdtddd a provisional equidistance line
between these two States, stated the irrelevaniteesé arguments.

Thus, in a case of maritime dispute between twonore States, delimitation of a
single maritime boundary is defined according te fo-called three-stage approach.
The first stage is to trace a provisional line giiielistance. As the second stage, all the
relevant circumstances are to be examined, if dow,adjusting the provisional
equidistance line in order to achieve an equitadsalt. As final stage, it is necessary to
verify whether the delimitation line does not legadan inequitable result by applying
the test of disproportionality.

2.1. Maritime delimitations between former Yugoshsates

The current borders between Slovenia, Croatia, Bosmd Herzegovina and
Montenegro were set in 1992 by the Arbitration Cassmon of the Peace Conference
on Yugoslavia (the so-called Badinter Arbitratioan@nmittee). In its Opinion No. 3, this
Commission stated that “Except where otherwise geed, the former boundaries
[between adjacent former SFRY’s Republics] becomentiers protected by
international law. This conclusion follows from thenciple of respect for the territorial
status quand, in particular, from the principle ofi possideti iuris|[...]". **

However, proclamation of this principle was not laggble on the issue of maritime
delimitation. Indeed, the former SFRY has neveromticed formal administrative
maritime boundaries between its federal Repubfi¢zor this reason, at the moment of
independence, it was unclear which Republic exedcge factojurisdiction over a
portion of the “federal territorial sea”.

Although the problem was regulated by the princgdeh coastal Republic exercised
jurisdiction over the waters in front of its coasteims have been made by each former
Yugoslav Republic against neighbors. These maritthsputes concern Croatia and
Slovenia over maritime delimitation in the Bay oirah, Croatia and Montenegro
concerning the maritime delimitation in the Bay Bdta Kotorska, and Croatia and
Bosnia and Herzegovina concerning the access ofi8and Herzegovina from the
Klek-Neum waters to the high seas.

1 International Court of Justicéaritime delimitation in the Black Sea (RomaniaUkraine), judgment of 3
February 2009, para 169.

2 bid.

13 |bid, para 174.

14 See ‘Opinion No. 3’ in APELLET, ‘The Opinions of the Badinter Arbitration Committete Second Breath for the
Self-Determination of Peoples’, (1992) 3 Europeaurdal of International Law 178, 185.

5 Opinion No. 3 makes an express reference to Ar#iclof the SFRY’s Constitution to assert the respéche
principle ofuti possidetyHowever, Article 5.
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a) Croatia - Slovenia

The dispute between Slovenia and Croatia concemdémarcation of the territorial
waters of the two countries as far as the ltaliaxtevs and the question of Slovenian
access to the high seas.

Since 1993 Slovenia has claimed sovereignty anddjigtion over the entire Bay of
Piran on the basis of historic title and other &decircumstance$® In particular, this
country affirms to have exercised effective contiotl jurisdiction over the entire Bay
of Piran during the times of the former SFRY. Ire tlvords of the Slovenian
Constitutional Court, Slovenia bases its argumentshe doctrine ofiti possidetis de
facto!’ According to Slovenia, furthermore, this countrgshalways had territorial
access to the high seas. The Osimo Treaty shoulcrumal in this regard, since it
would define the border between Italy and Sloveipdo point T5, which is the point of
Slovenia's territorial access to the high seas.Slbeenian continental shelf would also
start at point T5, as set out in the Agreemenhefdelimitation of the continental shelf
between the former SFRY and Italy in 1968.

Croatia rejects the Slovenian positidrccording to Croatia, the border between the
two countries runs along the median line in the B&afPiran and then perpendicular to
the middle of the line closing the Bay of Piran apdto the Osimo border. The result of
this would be locking Slovenian territorial watebgetween Croatian and Italian
territorial waters. However, this solution wouldt radfect the right of innocent passage
of Slovenian vessels through the Croatian teratosea. Furthermore, Croatia denies
that Slovenia has territorial access to the higisse

The dispute appeared to have been solved with ¢getiation of a Treaty on the
Common State Border, the so-called DrnovSekaRalreaty, initialed on 20 July 2001
and afterwards not supported by Croafia.

The turning point in the dispute is only reachedhwihe involvement of the
European Unioft and the signature, on 4 November 2009, of thetfbiAgreement
between the Governments of Slovenia and Croatigoahticular, Article 3(1) of the
Arbitration Agreement provides: “The Arbitral Tribal shall determine: (a) the course
of the maritime and land boundary between the Rl@pob Slovenia and the Republic
of Croatia; (b) Slovenia’s junction to the High Sé&) the regime for the use of the
relevant maritime areas”.

According to Article 7(2) of the Arbitration Agreeent, the “award of the Arbitral
Tribunal shall be binding on the Parties and sbaiistitute a definitive settlement of
the dispute”.

However, in July 2015, the Croatian media publishel@phonic conversations
between the arbitrator of Slovenian nationality #mel Slovenian agent, which related to
the deliberations of the Tribunal. This scandallddwave serious repercussions for the

16 0n 7 April 1993, the Slovenian Parliament adogtétemorandum on the Bay of Pirawhich indicated the goals
of Slovenia in the negotiation with Croatia.

7 Slovenian Constitutional Cou@pinion, Rm-1/09-26, 18 March 2010.

18 Although Italy does not have an official positiohthe Slovenian-Croatian dispute, it is significaminote that it
considers Slovenia as a successor State in the Ag68&ment between Italy and Yugoslavia concerrtimg
delimitation of the continental shelf between tie tountries in the Adriatic Sea.

19 See House of Representatives of the Croatian PariaPeclaration on the State of Inter-state RelatioesAzen
the Republic of Croatia and the Republic of Sloved@aMarch 199, File No. 018-01/99-01/05.

20 For more details on the solutions contained ia dgreement, see Grbec (n 4) 174-177.

2L A. UILENREEF, Bilateral Barriers or Good Neighbourliness?: The IRoof Bilateral Disputes in the EU
Enlargement. Process Clingendael European Papers, The Hague, 2010,
<www.clingendael.nl/sites/default/files/20100600sepaper_uilenreef.pdf>, 15-22.
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termination of the arbitratioff, but the Tribunal, in its Partial Award of 30 JU2@16,
stated there is no obstacle to the continuatiothefproceedings under the Arbitration
Agreement?

b) Croatia — Montenegro

The maritime delimitation between Croatia and Maetgo is complicated by
unresolved territorial disputes concerning the Rilev Peninsula, the resolution of
which is an essential precondition to define theitn@e boundary between the two
countries in the Bay of Boka Kotorska. Thus, inecessary to determine the terminus
of the Croatia-Montenegrin land boundary on thest@ed thus the starting point of
any maritime delimitation.

22 Following the revelation, the arbitrator of Sloiam nationality, Dr. Sekolec (23 July), the artiitraof Croatian
nationality, Professor Vukas (31 July), and theggdudbraham (2 August) resigned from the Tribunalld&ter of 31
July 2015, the Republic of Croatia informed the AddifTribunal that Croatia “cannot further continine process
[of the present arbitration] in good faith”. Accardly, Croatia stated that, “[ijn accordance witte thelevant
provisions of the Vienna Convention on the Law oéafres,” it “informed the other Signatory to therégment of
its intention to terminate” the Arbitration Agreentebetween the Government of the Republic of Croatid the
Government of the Republic of Slovenia signed ono#dwinber 2009, noting that “as of the date of thifination it
ceased to apply the Arbitration Agreement”. Howewer 13 August 2015, in its observations on the ttandetter
dated 31 July 2015, Slovenia informs the Triburit t*Slovenia has objected to Croatia’s purportedateral
termination of the Arbitration Agreement”. In Slaia’s view, the Tribunal “has the power and theydot continue
the proceedings” as it would otherwise be openntp @arty wishing to delay or prevent the makingaofarbitral
award to frustrate an arbitration agreement. Sliavaiso argues that “Croatia has achieved its witirest and
joined the EU through the operation of Article 9tleé Arbitration Agreement it now wishes to ternte@taFinally,
Slovenia states ‘it is a general principle of intgional law governing arbitration proceedings @ay tribunal has
the power to determine the scope of its own conmpetdKompetenz-Kompetemminciple)”, a principle that is in
Slovenia’s view confirmed by Article 3(4) and Atec6(4) of the Arbitration Agreement and Article (3% of the
PCA Optional Rules for Arbitrating Disputes betweBmo States. Finally, on 25 September 2015, in atawe
with Article 2(2) of the Arbitration Agreement, tiresident of the Tribunal has appointed two nevitrators. After
Tribunal reconstitution, the Tribunal decided “tonesider the Parties’ positions carefully, includingespect of the
effect of Croatia’s stated intention to terminate Arbitration Agreement and in respect of the gaesimplications
for the present proceedings of the events repgrtedderlying Croatia’s decision” (sd®CA Press Releassf 25
September 2015yww.pcacases.com/web/sendAttach/}468 the question of the Tribunal’'s competencddoide
on the validity of Croatia’s purported terminatioftioe Arbitration, a part of scholars assert thahilst the Tribunal
is empowered to decide procedural matters ofattigtration (Articles 3(4) and 6(4) of the Agreement) it is not
empowered to decide the validity of termination tbé Arbitration AgreementAs termination of the arbitral
proceedings is a procedural matter, the Tribuntidésefore competent to decide on the terminatfchearbitration
per its general power” (A. Sarvarian, ‘Arbitratibetween Croatia and Slovenia: Leaks, Wiretaps, StdRart 4)’,
EJIL: Talk!, 3 May 2016, <www.ejiltalk.org/arbitiah-between-croatia-and-slovenia-leaks-wiretapsidabpart-
4>),

23 See Arbitral TribunalArbitration between Croatia and Slovenigartial Award, 30 June 201/ particular, the
Tribunal, referring to decisions of the Internatibi©Court of Justice, clarified that termination ofraaty due to a
material breach under Article 60(1) of the Viennan@mtion “is warranted only if the breach defeats dvbject and
purpose of the treaty”. Thus, the decisive questi@s whether the violations of the Arbitration Agneent by
Slovenia rendered the accomplishment of its obgxt purpose impossible. The Tribunal noted thaigesiDr.
Sekolec has resigned as arbitrator, the views egpdeby him in prior deliberation meetings weraofelevance for
the work of the Tribunal in its current compositidfurthermore, in any event, the Tribunal wouldready, after
consultation with the Parties, to consider reopgrtime oral phase of the case and to give each Raftyther
opportunity to express its views concerning whaegards as the most important facts and argumbentgew of
this, the Tribunal determined that the breacheghef Arbitration Agreement by Slovenia did not remdee
continuation of the proceedings impossible andiefloee, did not defeat the object and purpose efthreement. In
his reaction to the decision of the Arbitral TrilalinCroatian Ministry of Foreign and European Affassued a press
release stating that it “considers the Arbitralblinal’'s Partial Award as a missed opportunity foe tArbitral
Tribunal to restore confidence in independence anmpgartiality of its own work, as well as confidende
international arbitration as such”. The Ministrydad that Croatia is no longer a party to the artinaprocess and
that it shall not comment on the intentions or sgiecis of the Arbitral Tribunal, nor shall it conerdtself bound by
them (seePress release on Arbitral Tribunal's decisid80 June 2016 <www.mvep.hr/en/info-servis/press-
releases/press-release-on-arbitral-tribunal%E2%8&3%@cision-,25852.html>.
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The legal regime of the disputed territory and ghavisional delimitation in the Bay
of Boka Kotorska are defined according to the Riatdoetween Croatia and FRY on
temporary border regime along the southern bora¢wden the two counties of 10
December 2002. After its independence, Montenegoe@ed the succession in this
treaty.

The Protocol is applicable only to an area of m&mvaters and territorial sea and
does not apply to the continental shelf, the exetugconomic zone, osui generis
maritime zones. However, Article 1 of the Protopobvides that its legal regime is
“just provisional pending the conclusion of a fimelimitation agreement” and that its
provisions “shall be without prejudice to the fiklimitation”.

The temporary solution adopted in the Bay of Boksddfska is that the entrance to
the bay, as at the time of the former SFRY, isedowith a straight baseline linking
Cape OSstro on the southernmost part of the PreviR@nsula with Cape Veslo in
Montenegro. Thus, the waters within the bay haeestatus of “internal waters” and the
breadth of the territorial sea is measured fromstnaight baseline closing the B#y.
Within the Bay of of Boka Kotorska, the Protocolahs a regime according which the
bay is divided by these two States in such a wayjoasreate on one side a ‘Zone’
formally under Croatian jurisdiction, but with st limitations?®> while the other part
of the bay is under the exclusive sovereignty ohkdaegro.

With regard to the lateral delimitation of contit@nshelf of these two adjacent
states, it is noteworthy that from the period whiemtwo States were federal Republics
of the former SFRY, the line delimiting the juristdon of Montenegro and Croatia
followed the line of azimuth of 231°. Consequenthgir respective continental shelves
should be separated by that line. This positiorclamed by Montenegro, absent
subsequent contrary agreement between the twosStaievertheless, a number of
unilateral acts and activities have been conducteduthorized by Croatia in the
maritime area of the Adriatic Sea south of the bhazimuth of 2314’

c) Croatia — Bosnia and Herzegovina

Bosnia and Herzegovina and Croatia concluded atyf rathe State Border in 1999
which included the delimitation of their maritimeundary. However, this agreement is
not been ratified by Croatia and it is temporaiity force since the date of its
signature®® According to Article 22(3) of the Treaty each gazan cancel it at any time

24 Article 6 (1) of 2002 Protocol: “The temporary ieitation of the territorial sea shall proceed frame point three
cables away from Cape OStro at the junction Capeo@&ape Veslo in a straight line of 12 nauticalesidlong the
azimuth of 206 degrees to the high seas”.

%5 See Articles 5 (prohibition to enter into the Zdnepolice and naval forces of both States), 7riiiatg of the

Zone is in charge of a mixed police boats, with aafian-Montenegrin crew and without flag), 8 (ptmtion of

commercial fishing, including artisanal fishing aaduaculture, while recreational fishing is allowed a basis of
specific licenses issued by competent authoritfeene of the two States), 24 (both States are euhmgith the
protection and preservation of the marine enviramijnand 15 (prohibition to enter into the Zone tm&tran naval
forces, while only obligations for Montenegro ai@ to hold naval exercises between the line Capdal&ebCape
Durov Kam and the straight baseline closing the &g for its submarines to sail in the Zone on tiréase and
flying the national flag) of 2002 Protocol.

26 Montenegro’s position is synthesized@emmunication from the Government of Montenegraedia8 May 2015
concerning exploration and exploitation of resowdée the Adriatic Sea by the Republic of Croataailable on
www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILESfconications/MNG_note20150619en.pdf

%" See para. 3 concerning the Croatia’s ecologicalfishéries protection zone and para 4 concerniaditence for
hydrocarbon exploration and exploitation in Bloclgs 26, 27, and 28.

%8 Article 22(1) of the Border Treaty.
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with prior written notice to the other party. Thuke maritime boundary between
Bosnia and Herzegovina and Croatia is a “providicshaimitation.

However, this maritime delimitation is geographiga peculiar case. Indeed, the
Treaty does not regulate the regime of navigat@rBiosnia and Herzegovina through
waters qualified by Croatia as “internal watets'Thus, Bosnia and Herzegovina's
vessels should be subject to the authorizationhef Groatian authorities to proceed
along the Croatian internal wat&ts

Some scholaf$ argue that Bosnia and Herzegovina could clainglt rof innocent
passage on the basis of two provisions of the UNELO

- Article 8(2) UNCLOS: “Where the establishment af straight baseline in
accordance with the method set forth in Articleas the effect of enclosing as internal
waters areas which had not previously been cormidas such, a right of innocent
passage as provided in this Convention shall exittose waters”;

- Article 45(1) UNCLOS: “1. The regime of innocepassage, in accordance with
Part Il, section 3, shall apply in straits used foternational navigation: [...] (b)
between a part of the high seas or an exclusiveani@ zone and the territorial sea of a
foreign State”.

The first provision should be applicable becausedissolution of the SFRY would
have to invalidate the system of straight baselinad consequently Bosnia and
Herzegovina would have a direct access to the bags. In this case, this corridor
through the Croatian waters could also be qualiied“strait used for international
navigation”, even in spite of the absence of angfrioternational shipping.

There isanother part of the doctrine that accepts the maitlelimitation inside the
internal waters of Croatia as a consequence aigheement between the two Stafes.

2.2. Maritime Delimitation between Montenegro ardafia

The only agreement concerning maritime delimitat@tween the two States is the
Protocol concerning the frontier between Albanid #re Kingdom of Serh£roatsand
Slovenes of 26 July 1928 This agreement states: “the boundary [betweenmdband
Yugoslavia] starting from the limit of the territal waters in the Adriatic Sea follows
first a straight line perpendicular to the geneliegéction of the coast and ends up at the
mouth of the principle arm of the Boyana”.

Since then, no agreement between the two States swgaged concerning the
delimitation of their continental shelf. Howevet,should be noted that Albania has

2 See 1994 Maritime Code of Croatia.

%0 A dispute between Bosnia and Herzegovina and Croatiaerned also the Pelje$ac Bridge, a bridge pieajeo

connect two parts of Croatian coastline, acrosCtiemnel of Mali Ston between the village of Kleldahe PeljeSac
peninsula, the construction of which had starteddf7. The construction of the bridge was opposeBdsnia and
Herzegovina, because it would complicate its acte$sgh seas. In particular, the bridge, originagdlanned to be
only 35 meters high, would have made it impossibtelarge ships to enter in the harbor of Nedthough said

harbor was not fit for commercial traffic, the Bammigovernment declared that a new one might bé iouthe

future, and that the construction of the bridge Mf@ompromise this ambition. Following the concepfi8osnia and
Herzegovina, the Croatian Government changed thgrdegthe bridge, but the project was stoppeddh22

%1 See Grbec (n 4) 160-162.

32 T, Scovazzi, ‘Les zones cdtiéres en Méditerraggelution et confusion’, (2001) 6 Annuaire du Drdé la Mer

2000 95, 102 and n 27.

% The existence of this Protocol is called into dieesby some international lawyers; see CSgmmons, ‘Albania
and the Law of the Sea: An Analysis of Recent Peatt(1996) 11 International Journal of Marine &whstal Law
69, 72.
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defined the northern limit of its offshore oil agds exploration block system on the
basis of equidistance. This system seems to betsttby Montenegrd'

2.3. Maritime Delimitation between Albania and Goee

The regime and water borders between Albania areecer was defined by an
instrument signed by the Great Powers, under thisdjation of the Paris Peace
Conference, in 1928.

Article 10 of this Protocol says: “various issuedl varise for determining the
boundary line, which are not provided for by thistBcol shall be the subject of direct
agreements between governments”. However, only®March 2009, in Tirana, an
“Agreement between Greece and Albania on the deltran of continental shelf and
other maritime areas belonging, according to therivational Law” was initialized.

Since its introduction, the agreement states thia¢ ‘maritime borders between
Albania and Greece, will be determined on the bafsexqjuity distance expressed by the
medium line”. This agreement was ratified by thebaklian parliament, but was
unapproved by the Albanian Constitutional Courtguamg it conflicted with the
Constitution of Albania and the UNCLOS. In partemyl the Court considered “the
failure to apply the basic principles of internatblaw for the division of the maritime
areas between the two countries for the purposeeathing a fair and honourable
result” and agreement did not take into accounafids as special circumstances in the
delimitation of the maritime area®.

At this stage, it is possible to underline somesvaht aspects concerning the
delimitation of territorial waters of two countries

- in Corfu Channel case, the International Courdwdtice made the point that “One
fact of importance is that the north Corfu Channoehstitutes a frontier between
Albania and Greece, that a part of it is whollyhatthe territorial waters of these states
[...]"

- the Albanian Decree No. 7366 of 1990 indicated ¢&hmid-channel line constitutes
the Albanian claim as it proclaims that Albaniatertitorial waters” to the south
proceed “between the Albanian shore and the Grglekds up to the middle of the
Corfu Channel®’

Concerning the delimitation of continental shelf tbe two adjacent states, it is
important to note that Italian-Greek and Italiarb&hian agreements on continental

34 See Map imMnnex | of the Decision on Defining Blocks for Exation and Production of Hydrocarbon®fficial
Gazette of Montenegro 17/11 of 28 March 2011.

35 Under the Treaty of London of 30 May 1913, ending First Balkan War, the settlement of the stafutie new
Albania and the delineation of its boundaries werserved for future decisions of the Great Pow@étwese
boundaries was determined by the Protocol of Flmreof 17 December 1913. After the First World Wie
Conference of Ambassadors on 9 November 1921, uhdgurisdiction of the Paris Peace Conference,icoefi,
with certain modifications, the boundaries of 19IBe Commission internationale de delimitation des frerds de
I’Albanie composed of France, Great Britain, and Italy consadndemarcation in 1922, completing its work in
Florence on 27 January 1925. Thet final of demarcation was signed by Great Britain, Frafteéy, Greece, and
Kingdom of SerbsCroatsandSlovenes in Paris on 30 July 1926.

%8 See Constitutional Court of AlbaniBecision No. 1515 April 2010, para 113. For a commentary of thesision,
see KNoussia ‘The Decision of the Albanian Supreme Court Animgfithe 2009 Maritime Delimitation Agreement
between Albania and Greecg2010) 25 The International Journal of Marine and Coasialv1601; K. CENAJ,
‘Albania - Greece Agreement on Setting Maritime Baaries, According to International Law’, (2015) 4adlemic
Journal of Interdisciplinary Studies 143.

37 Decree No. 4650, as amended by Decree No. 7366, @atdrch 1990, on the State Border of the People's
Socialist Republic of Albanjarticle 1.
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shelf made provisions to take into account the @toodation of interests respectively
of Albania and Greece:

- in ltalian-Greek agreement of 1974, accordingAtticle 1(3), the Contracting
Parties agreed that, for the present, the detetinmaf the border should not extend
beyond point 16 of division line (latitude North5°334' 2", longitude East: 18° 20" 7").
The completion of the determination in the northydred point 16 remains to be
accomplished by later agreements respectively thigirespective interested parties;

- in Italian-Albanian agreement of 1992, accordiadArticle 1(2), the Contracting
Parties agreed that, for the present, the detetiomaf the border should not extend
beyond point 17 of division line (latitude North0407' 55", longitude East: 18° 58'
38"). The completion of the determination in theitbobeyond point 17 remains to be
accomplished by later agreements respectively thighrespective interested parties.

Thus, there presently remain two segments totilthe Italian / Eastern Adriatic
continental shelf line, that could be defined i fluture on a trilateral, rather than
bilateral, basis.

3. Delimitation of sui generis maritime zones

While costal States of the Adriatic and lonian oagdid not proclaim an exclusive
economic zone (EEZf some of them have established maritime spacedaiisted in
the UNCLOS, the so-called ecological protection eonEPZs). An ecological
protection zonecan be described as an area aimed at protectingpeaserving the
biodiversity and fishery resources and / or theéremment>®

In Adriatic sea, three coastal States, Croatiayedl@a and lItaly, have adopted
specific laws for establishing these EPZs. Theyambf these laws is only finalized to
describe the boundaries of these zones and tlegignitsed to draw them.

Croatia was the first coastal State to introdudava on this issue. On 3 October
2003, the Croatian Parliament adopted the Decsiothe Extension of the Jurisdiction
of the Republic of Croatia in the Adriatic S¥dn accordance with para. 6 of this act,
the coordinates of the outer limit of the Ecologieamd Fisheries Protection Zone
(EFPZ) of Croatia are provisional, pending the dasion of the delimitation
agreements with the States whose coasts are opmosdidjacent to the Croatian coast,
once they extend their jurisdiction beyond theirriterial sea in accordance with

%8 Note that Croatia (se@ecision on the Extension of the Jurisdiction & Bepublic of Croatia in the Adriatic Sea
3 October 2003, Article 1, ardroatian Maritime CodgArticles 32-4) and Montenegro (sdeaw on Seaf 2008,
Article 26) have legislation in place that providesthe establishment of EEZs, but they did nqtlement those.

% G. cataldi, G. Andreone, ‘Sui generis zones', id.Mttard, M. Fitzmaurice, N.A. Martinez Gutiérr@zls),The
IMLI Manual on International Maritime Lawol I: The Law of the Sea (Oxford, 2014) 217 ff.

40 Decisionon the Extension of the Jurisdiction of the Repuobfi Croatia in the Adriatic Se&8 October 2003, in
Official Gazette of the Republic of Croatia “Narodnevine”, no. 157/03. For a commentary of this decision, Be
Vidas, ‘Global Trends in Use of the Seas and thgitlreacy of Croatia’s Extension of Jurisdiction imet Adriatic
Sea’, (2003) Croatian International Relations Revie2y 8 ff. The establishment of EFPZ also affected th
negotiation for Croatia accession’s to the EU; fus reason, on 3 June 2004, the Croatian Parliaadopted a
Decision on Amending the Decision on the Extensfdahe Jurisdiction of the Republic of Croatia iretAdriatic Sea
of 3 October 2003in Law of the Sea BulletihNo. 55/2004, 31), where para 3 states: “With régarthe member
states of the European Union, the implementatioth@fegal regime of the Ecological and Fisheriestd®tion zone
of the Republic of Croatia shall commence after thectusion of the fisheries partnership agreemetwéen the
European Community and the Republic of Croatia”. forre details on this point, see European Parlianigr
Ecological and Fisheries Protection Zones (EFPZ2) in Croatia, February 2008,
<www.europarl.europa.eu/RegData/etudes/note/joirdBI¥ 233/IPOL-PECH_NT%282008%29397233_EN.pdf>.
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international law. Pending the conclusion of theéskmitation agreements, the limits of
the EFPZ temporarily follow the delimitation lind the continental shelf between
Croatia and lItaly, and, in adjacent delimitatidme tine following the direction of and
continuing on the provisional delimitation linetbe territorial seas between the Croatia
and Montenegré*

Croatia emphasizes that the said proclamation tisowt prejudice to the yet to be
delimited sea border with Slovenia. Indeed, acewydCroatia, the maritime area in
guestion is beyond the area where the border atghdetween the two States should be
determined, because Slovenia, neither as a pahnedibrmer SFRY nor as a sovereign
State, has never had a direct territorial exihhigh seas nor has it acquired one since
the dissolution of the former SFRY. Consequentligv&nia has never had its own
continental shelf nor has acquired the right tdateats own exclusive economic zone.

Thus, the question of the EFPZ is directly linkedthhe maritime border dispute
between Croatia and Slovenia in the Bay of Pirahtarthe accession of Slovenia to the
high seas.

The 2003 Croatian decision has met with the reachy Slovenid? It is also
important to note that by decree of 5 January 26@bis country established its own
EPZ. Article 4 draws the provisional external bardethe EPZ towards Italy following
the delimitation line on the continental shelf afimed by the Agreement between
SFRY and lItaly on the delimitation of the contir@nshelf of 1968 (along the
delimitation line on the continental shelf to thmuth of T5 point) and the provisional
external border of the EPZ in the south runningh@lthe parallel 45°10'N latitude.
However the final delimitation of the EPZ, accoglito Article 5(1), shall be effected
by agreement with the neighbouring states in ccampk with international law.

Subsequently, Slovenia designated a ‘sea fishieg' ainder its Marine Fisheries Act
in 2006, consisting of three zones, one of whicdafined as encompassing the EPZ
and the high seas in the Adriatic Sea. Neverthgbesording to this definition, it is not
clear if Slovenia claims a fisheries protectionewithin its EPZ*

ltaly also reacted to Croatian decisfBrin particular, in its note of 16 April 2004,
Italian Government clearly argued against a simg&itime boundary in the Adriatic
Sea, affirming that “[...] the automatic extensiontbe delimitation of the seabed,
agreed in [the 1968 Agreement concluded betwedy #ad the Socialist Federal
Republic of Yugoslavia], is not legally well fourtiéecause that limit was agreed on
the basis of special circumstances that differ ftbencircumstances to be considered in
the determination of superjacent waters. Furtheemive 1968 delimitation was agreed
in a moment in which the notion of exclusive ecoimmone was not well defined in
the international law of the sea. That automatiteresion is against Italian interests

41 Seelist of geographical coordinates defining the outemit of the Ecological and Fisheries Protectionri& Text
transmitted through Note verbale (No. 841/05) d&&kptember 2005 from the Permanent Mission oRieublic
of Croatia to the United Nations addressed to tleeebary-General of the United Nations,Liaw of the Sea Bulletin
No. 59/2005, 28.

42 Note verbale dated 3 October 2005 from the Permaktisgion of the Republic of Slovenia to the Unixadions
addressed to the Secretary-General of the UnitedoNsitwith reference to the note from the Permaneissivh of
the Republic of Croatia to the United Nations datefieptember 2005 Law of the Sea BulletiNo. 59/2005, 33.

43 Ecological Protection Zone and Continental Shelfhef Republic of Slovenia A@2 October 2005, ihaw of the
Sea BulletinNo. 60/2006, 56 ff.

4 Decree on designation of the sea fishing area efRiepublic of Slovenian Official Gazette of the Republic of
Slovenia No. 2/06, 5 January 2006.

5 Note No. 1681 by ltaly, dated 16 April 2004, conasgrthe declaration of an ecological and fisherigstgction
zone in the Adriatic Sea by the Republic of Croafid October 2003in Law of the Sea BulletiiNo. 54/2004, 129-
130.



The Maritime Boundaries in the Adriatic and loni@aas 13

because it does not take into account the changgesfant geographical circumstances
that took place after the conclusion of the 1968re&gent, which implies a
consequential change of the objective paramettdreoiedian line”.

However, it is strange to note Italy does not refeArticle 4 of 1968 Agreement,
which expressly provides that “[tlhe agreement duatsinfluence the juridical state of
the waters or air space over the continental shelf”

In a note of 2006, Italy denounced Croatia for aiimn of Article 74 UNCLOS;
indeed Croatia did not involve ltaly in the settiofythe provisional limit of EFPZ,
despite the provision on the need for cooperationtained in the aforementioned
article. It also specified its opinion with thelfaking arguments:

- First, it recalled that the 1968 Agreement wascbaded when the Italian system of
baselines on the territorial sea was profoundlyed#int from today, since it did not
contemplate the then new method of straight basslin

- Second, consideration should be given to thetfattthe flow of detritus from the
Po River from 1968 to today has led to a furthagteening toward the open sea of the
Italian coastline;

- Third, the constant jurisprudence of the Intadoral Court of Justice has
consistently recognized that the delimitation ofa sareas invokes “special
circumstances” that differ by continental shelf dydsuperjacent waters which lead to
different delimitation methods. In addition, intational jurisprudence has always
considered necessary the consent of the concemtages 0 the automatic extension of
the seabed line of delimitation to superjacent vedfe

On 8 February 2006, Italy also adopted a law orEtlRg beyond the outer limit of its
territorial sed*’ however, for the present, it is not applied to Auriatic Sea. Indeed,
according to the Italian position, for coastal esabordering on enclosed or semi-
enclosed seas, there is the specific obligatiocotperate in determining the limits of
the zone of functional jurisdiction.

Finally, the question of Croatian EFPZ is also diselinked to the border dispute
between Croatia and Montenedfo.

4. Maritime disputes and gover nance of offshore shared natural resources
It has long been recognized that the Adriatic dredlbnian are seas under stress; in

particular, the Adriatic Sea especially in lightitsf semi-enclosed character with limited
water exchange with the Mediterranean Sea. Thenmamnvironment of the Adriatic

46 Note verbale dated 15 March 2006 from the Permaivission of Italy to the United Nations addressedtie
Secretary-General in reference to note verbale 8803f 2 September 2005 from the Permanent Missiotmeo
Republic of Croatia to the United Nations containthg list of geographical coordinates defining theey limit of
the Ecological and Fisheries Protection Zone of Republic of Croatiain Law of the Sea BulletjriNo. 60/2006,
127-128.

4" Law 61 on the Establishment of an ecological pradeczone beyond the outer limit of the territorsga 8
February 2006. According to Article 1 this law, eutlimits of the EPZ are established through deéition
agreements with states whose territory is adjat®mtr facing Italian territory (para. 2). Until thdate when said
agreements enter into effect, the outer limitshef EPZ follow the outline of thmedian ling each point of which is
equidistant from the closest points on the baselofehe Italian territorial sea and of the state®lved (para 3). For
a commentary of ltalian law, see T. Scovazzi, ‘bae de protection écologique italienne dans leedatconfus de
zones cotieres méditerranéennes’, (2005) 10 Anawhirdroit de la mer 2004 209; G. Andreone, ‘Laazenologica
italiana’, (2007) 109 Il Diritto marittimo 3.

48 See Communication from the Government of Montenegroediat8 May 2015 concerning exploration and
exploitation of resources in the Adriatic Sea by Republic of Croatign 25).
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and lonian is mainly vulnerable for a worrying candtion of factors: pollution from
land sources and ships, litter, impact on biodigrsoverfishing and coastal
degradation.

Article 123 UNCLOS states “States bordering an es®tl or semi-enclosed sea
should cooperate with each other in the exercigheif rights and in the performance
of their duties under this Convention. [..2".

One of the most recent problems in the Adriatic bomdan cooperation is related to
exploration and exploitation activities of oil agds by coastal States. There are two
main reasons that make these activities a mattetirett confrontation rather than
cooperation: the absence of delimitation agreemaritse continental shelf between the
States of the former Yugoslavia and the presenasl @nd gas fields that are shared,
because of geological and geomorphologic configumadf seabed and subsoil in the
Adriatic Sea.

In relation to the first element, an example oahy between States is a consequence
of the decision of the Government of Croatia toegio some foreign leaseholders the
right to explore and exploit the hydrocarbons iockk 27, 28 and 29 of the Adriatic
Sea, which are located in whole or in part in tregitime area claimed by Montenegro.
The unilateral action of Croatia was stigmatizedtbg Government of Montenegro
with two diplomatic notes in 201%.Montenegro asserted that the unilateral action of
Croatia is in violation of the 2002 Protocol estsifihg an interim regime along the
southern border between the two States, whichtsirPreamble’s fourth paragraph,
reads: “Departing from principles of respect fazipeocal obligations, non-acceptability
of unilateral acts and bona fide implementatiothef Protocol”; and it is in violation of
the UNCLOS Preamble’s first paragraph which undedithat the Contracting States
are “prompt by the desire to settle, in a spiritraftual understanding and cooperation,
all issues relating to the law of the sea and awdrihe historic significance of this
Convention as an important contribution of the rtemance of peace, justice and
progress for all peoples of the world”. Montenegtso stressed that “the Republic of
Croatia should not establish any valid concessypramtract on exploration and
exploitation of hydrocarbonates with any companyhi@ world over disputed territory
before the definitive delimitation and demarcatioh the joint state border with
Montenegro, or before two states reach a mutualbeptable agreement, based on
equitable and just instruments that have been dilrepplied in resolving similar
disputes™*

Problems concerning the exploration and exploiteatb oil and gas shared deposits
could also arise between ltaly and the Stated#leatit, primarily with Croatia.

4 The peculiarity of closed and semi-enclosed seaaldo taken into account by the 198§reement for the
Implementation of the Provisions of the United NaicConvention on the Law of the Sea of 10 Decemt&2 19
relating to the Conservation and Management of Sfiiag Fish Stocks and Highly Migratory Fish StockBee
Article 15 (Enclosed and semi-enclosed seas):fiplémenting this Agreement in an enclosed or semiesed sea,
States shall take into account the natural chaiatits of that sea and shall also act in a macoasistent with Part
IX of the Convention and other relevant provisidmsreof”.

0 See Communication from the Government of Montenegroedia July 2014, concerning exploration and
exploitation of resources in the Adriatic Sea bg Republic of CroatiaCommunication from the Government of
Montenegro, dated 1 December 2014, concerning exjidm and exploitation of resources in the AdriaBea by the
Republic of Croatia Both documents are available on
<www.un.org/Depts/los/LEGISLATIONANDTREATIES/STATEEES/MNG.htm>. See als€Gommunication from
the Government of Montenegro, dated 18 May 201%araing exploration and exploitation of resourcesthe
Adriatic Sea by the Republic of Croatit.

1 See Communication from the Government of Montenegroedia July 2014, concerning exploration and
exploitation of resources in the Adriatic Sea by Republic of Croatiacit.



The Maritime Boundaries in the Adriatic and loni@aas 15

It must be observed that the solution to this mobis not in the UNCLOS. This
convention only states that “The coastal State ats@rover the continental shelf
sovereign rights for the purpose of exploring it axploiting its natural resources”
(Article 77(1))>? Therefore, the solution can only be through bikdtenegotiations
between concerned States.

The 1968 Agreement between Italy and former SFRYteming the delimitation of
the continental shelf between the two Countrieduoies a provision establishing an
obligation to cooperate to resolve disputes conggrrihe exploitation of shared
resources. Article 2 states: “In case it is asaegththat natural resources of the sea
bottom or under the sea bottom extend on both sifléaee demarcation line of the
continental shelf with the consequence that theuregs of the shelf belonging to one
of the contracting parties can be in whole or irt paploited from the part of the shelf
belonging to the other contracting party, the coepeauthorities of the contracting
parties will themselves be in contact with one bapwith the intention of reaching an
understanding of the manner in which the aforesagburces shall be exploited
previous to consultations by the holders of anynava concessions® A similar
provision is contained in the 1979 Agreement betwd@ly and Greece on the
delimitation of the continental shéf.

Article 2 found application in the case of the @altion of the Annamaria gas field,
in the Northern Adriatic. This field is straddlitige demarcation of the continental shelf
of Italy and Croatia. With a technical agreem@rthe Governments of both countries
agreed on the programs of gas exploitation sigretavden the two leaseholders (ENI,

%2 The Secretariat of the Commission of Internatidread in theMemorandum on the Regime of the High Sedsé
Doc. A/CN.4/32 (1950), para 339) proposed principe de l'unité du gisemémn the bases of which the rules
concerning the delimitation of the continental §tsdlould be supplemented by special agreementaki® into
consideration that the deposits of natural resaudmes not coincide with the limits of the contitarshelf. An
obligation to cooperate is also affirmed by thetediNations General Assembly in resolution 3129 VXK “Co-
operation in the field of the environment concegniratural resources shared by two or more Stafes3 ®ecember
1973 and in resolution 3281 (XXIX) “Charter of Ecomic Rights and Duties of States” of 17 December 1974
Finally, see UNEPDraft Principles of Conduct in the Field of the Ehamment for the Guidance of States in the
Conservation and Harmonious Utilization of NaturalsBerces Shared by Two or More StdteReport of the Fifth
Session of the Intergovernmental Working Group xgfelts on Natural Resources Shared by Two or Moresta
(UN Doc. UNEP/GC.6/17 (1978)) andooperation in the field of the environment conasgnhatural resources
shared by two or more Statedecision 6/14 of the Governing Council of UNEP (1%yM1978) (approving the
principles). For an analysis on the legal implicas of the exploitation of shared natural resoyrses M. R. Mario,
‘The Exploitation of Offshore Transboundary MariResources or those in Disputed Areas: Joint Devedopm
Agreements’ in A. Del Vecchio (edhternational Law of the Sea. Current Trends and @wormrsial IssuesThe
Hague, 2014, 281-316.

53 Article 3 of the 1968 Agreement highlights thatimse of controversy concerning the position ofiastallation or
equipment with reference to the line of demarcatidnthe continental shelf, the competent autharitid the
contracting parties shall determine by mutual age® in which part of the continental shelf sucktafiations or
equipment may be actually situated.

% Article 2 of the 1979 Agreement: “Si un gisemeet slibstance minérale, y compris les sables etaysavést
partagé par la ligne de séparation, et si la pagisement qui est située d’un des cbtés de l@ lignséparation est
exploitable en tout ou en partie a partir d'instédins situées de I'autre coté de celle-ci, lesxd8auvernements
chercheront, en liaison avec les titulaires desgiminiers, s'il y en a, a se mettre d’accordlssiconditions de mise
en exploitation du gisement, afin que cette exatmh soit la plus rentable possible et de telltesque chacune des
Parties conserve I'ensemble de ses droits suegsources minérales du sol et du sous-sol de atwaplcontinental.
/ Dans le cas ou auraient été exploitées des nessonaturelles d'un gisement situé d'un cété diaddre de la ligne
de séparation, les Parties contractantes mettrouit én ceuvre, aprés avoir consulté les titulairestittes
d’exploitation, s'il y en a, afin de parvenir a aocord sur une indemnisation équitable”.

%5 Technical Agreement between the Ministry of Econdeicelopment of the Italian Republic (Directorater@ral
for Energy and Mineral Resources) and the MinigtfyfEconomy, Labour and Entrepreneurship of the Rbpwof
Croatia (Directorate for Mining) on the Joint Explation of the Annamaria Gas Field in the AdriatieaS1 July
20009.
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for ltaly, an INA, for Croatiaf® however, they have indicated some conditions for
applying this arrangement. In particular, the yegds exploitation programs shall be
approved by the competent authorities of both Italyd Croatia; any possible
suspension of activities imposed by the competethtaaities of one side shall be shared
with the other side; the competent authorities othbsides will jointly approve
measurement systems on both platforms; the compateghorities of both sides will
periodically verify the functioning of measuremesystems on both platforms and
certify every three months production and withdravam both platforms in cross-
examination of ENI and INA. Finally, the two Goverants have expected that
modifications of the allocation of reserves and pensation plans on past production
shall be approved by the Ministry of Economic Depshent of the Italian Republic and
by the Ministry of Economy, Labour and Entrepreiséyy of the Republic of Croatia,
each side referencing in its own acts the quastibebe compensated for past years.

However, Article 2 of the 1968 Agreement estabkshe basic cooperation
mechanism, as the Annamaria gas field case shawsgss in bilateral cooperation is
basedde factg on an arrangement between companies that haveitatipn licenses
for that deposit.

Rather, it must be emphasized that, in practice, lditateral agreements between
States that have the same problem of shared resourdhe Persian Gulf, the North
Sea, the Caribbean Sea and the Gulf of Mexico dayndrules more detailed which will
condition the conclusion of an agreement betweercttimpanies that have exploitation
licenses.

In particular, the US-Mexixo Transboundary Hydrdmars Agreement, signed in
2012, facilitates the formation of voluntary arramgents — “unitization agreements” —
between U.S. leaseholders and Petroleos Mexicaooghe joint exploration and
development of transboundary reservoirs. It alsoviges appropriate incentives to
encourage the formation of such arrangements ifeservoir is proven to be
transboundary and a unitization agreement is nobtdd. The agreement also provides
that development may proceed in an equitable maitimar protects each nation’s
interests. Finally, the agreement provides for amgacooperation between the two
Governments related to safety and the environmantl also provides for joint
inspection teams to ensure compliance with appkcaéws and regulations. Both
Governments will review and approve all unitizati@greements governing the
exploration and development of transboundary resesvunder the agreement,
providing for approval of all safety and environrtednmeasures.

The US-Mexico Agreement “can potentially gener&iie $ame normative impact as
the 1945 Truman proclamation on the continentalfsRi&and it can certainly be an
applicable model in Adriatic and lonian region.

%6 Annamaria Integrated Development and Operating Agrent 19 December 2006.
5" M. H. Loja, ‘Who Owns the Oil that Traverses a Bdary on the Continental shelf in an Enclosed SeaRiSg
Answers in Natural Law through Grotius and Seldé2014) 27 Leiden Journal of International Law 8399.
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THE ADRIATIC -lONIAN SPACE
FROM THE DOMINATION OF VENICE TO THE BIRTH OF NATIONS

SUMMARY : 1. The formation of the inter-Adriatic “economsgstem” in which Venice long wielded an
undisputed primacy. — 2. The geopolitical roletaf tonian and Adriatic seas in the Great Napoleonic
Empire. — 3. The formation of the nation in Giusepazzini'sLettere slave

1. The formation of the inter-Adriatic “economic system” in which Venice long
wielded an undisputed primacy

“After such long and bitter wars, Venice finallyuiod herself in harmony with the
Turks, and in friendly correspondence with all Bes, and with all nations. The Lady
of Istria and Dalmatia, Queen of Cyprus and Carsha, dictated laws from the &oto
the Adda, from the Alps to the Metauro. Within thperiod of peace she however
maintained a flourishing tradé"These are the words used by Vittorio Barzoni & hi
work Rivoluzioni della Repubblica venetavhen describing the conditions of the
Venetian Republic on the eve of the formation @& tieague of Cambrai promoted by
Pope Julius Il in the anti-Venetian function. Theatries-old tradition of trade between
the coastal towns of both shores of the lonian Addatic Seas had in fact created a
dense network of commercial relations, an origifedonomic system”, in which
Venice had always played a dominant role/ith the Kingdom of Naples Venice
boasted a long tradition of business relations,ctvtdated back to the origins of the
Kingdom itself, having been established during Sveabian, Angevin and Aragonese
period® In the coastal towns of Abruzzo (Lanciano and Wpgstpulia (Termoli,

1v. Barzoni, ‘Rivoluzioni della Repubblica veneta’lisid, | Romani nella Grecia e altri scritti antinapole@ni(G.
Brancaccio ed, Millennium Editrice, 2005) 65-67.

2 B. Doumerc,'L’Adriatique du Xllle au XVlle siécle’ in P. Cabase(ed),Histoire de I'Adriatique(Seuil, 2001)
201-312;“La politica adriatica di Venezia” in P. Sarpi,dominio del mare AdriaticdTolomei, 1945) VII-XL; R.
Cessi,La Repubblica di Venezia e il problema adriat{&tlizioni Scientifiche Italiane, 1953); R. CesSipria della
Repubblica di VenezigGiunti-Martello, 1981); G. Luzzatt®tudi di storia economica veneziaf@edam, 1954); G.
Luzzatto,Storia economica di Venezia dall’Xl al XVI sec@arsilio, 1995); G. Acuaviva, T. Scovaz#iidominio
di Venezia sul mare Adriatico nelle opere di PaSkrpi e Giulio Pac€Giuffré, 2007); E. Ivetic, ‘L’Adriatico nella
venezianistica di Roberto Cessi’, (2013) X Meditee@n ricerche storiche 231; E. Ivetic, ‘L’Adriaticome spazio
storico transnazionale’, (2015) XII Mediterraneacerche storiche 483.

3 R. Cessi, ‘Venezia, la Puglia e I'Adriatico’, (1958}l Archivio Storico Pugliese 53; A. Leone, ‘llevsante
adriatico del Regno nell'ultimo quarto del secolo :XWani, 1484-1488’, (1981) XCIX Archivio Storico pée
Province Napoletane 221; A. Leone, ‘Caratteri detiitomia mercantile pugliese’ in A. Leonklezzogiorno e
Mediterraneo. Credito e mercato internazionale netado XV (Edizioni Athena, 1988) 83-105; M. Popovic-
Radenkovic, ‘Le relazioni commerciali fra DubrovrilRagusa) e la Puglia nel periodo angioino (1266-14eént.)’,
(1957) XXXVII Archivio Storico per le Province Nafatane 5; M. Popovic-Radenkovic, ‘Le relazioni connoiedi
fra Dubrovnik (Ragusa) e la Puglia nel periodo aimgio(1266-1442) (continuazione e fine)’, (1958) XXM
Archivio Storico per le Province Napoletane 153P&ll, ‘I rapporti italo-albanesi intorno alla metal secolo XV,
(1966) LXXXIII Archivio Storico per le Province Natetane 123; F. Melis, ‘Napoli e il suo Regno ndbati
aziendali toscane del XIV-XV secolo’ in L. Frangioi(ed), | mercanti italiani nel’lEuropa medievale e
rinascimentalelLe Monnier, 1990) 367 ss.; M. Del Treppo, ‘Steannel Regno di Napoli. Le élites finanziarie e la
strutturazione dello spazio economico e politieco@. RossettiDentro la citta. Stranieri e realta urbane nell’Expa
dei secoli XII-XV] (Liguori, 1989) 193-251; M. Del Treppo, ‘Il Regroagonese’ in G. Galasso, R. Ronfeds),
Storia del Mezzogiornovol 1V, tome 2 (Edizioni del Sole, 1986) 87-2Qd; Del Treppo,l mercanti catalani e
I'espansione della Corona d’Aragona nel secolo K¥Arte Tipografica, 1972); N. Nicolini, ‘Il condato generale
veneto nel Regno di Napoli’, (1927) XllI Archiviogstco per le Provincie napoletane 59; G. M. MofRijvilegi e
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Barletta and Trani) and southern Calabria (Crotdheje came to be in fact a large
number of Venetian merchants, who founded colomidsd by consuls under the
jurisdiction of the Republié.In 1475, the consul Filippo Severino, who was apigal
head of the Venetiamatio active in Crotone, was the guarantor of the dewde by his
countrymen in Calabrid.The heavy defeat suffered by the Venetian Repualic
Agnadello (14 May 1509) seemed to put an end taitte®ual “economic system”, but
the recovery of lost territories and the BolognalBeation of 1529 meant that Venice,
by regaining her maritime dominance in her Gulfuldoregain again in a short time a
propulsive function in the movement of commerciafftc.® It is important to note that
the coastal towns of Apulia and Abruzzo enjoyedhat period a renewed phase of
economic vitality, thanks to a policy to revitalitee export of the excess agricultural
products directed towards the Adriatic marketseftal and northern Italy, but also to
those of East Adriatic coaStAlthough the military ambitions of Venice had ched,
the Dominant continued to exert a direct controlsina, Dalmatia and Albania, which
also acted as strategic bases of support for thgimma convoys headed out of the Gulf
to the Levant and to the West, and a form of irdiseipervision of the ports in south-
central Italy, essentially not involved in the ligffic in the Mediterranean, through the
renewal of bilateral agreements and through a méhsa policy based on a favourable
customs regime towards her partners, the adopfianseries of measures to reduce the

consolati di fiorentini e lombardi sotto Ferrantel’Aragona’ in Dagli Aragonesi agli Austriaci. Studi di storia
meridionale(Vecchi, 1936) 3-24; T. Pedio, ‘ll consolato vemat Molfetta dal XV al XVIII secolo’, (1981) | Stud
storici meridionali 31.

4 G. Luzzatto, ‘Studi sulle relazioni commerciak tvenezia e la Puglia’, (1904) 7 Nuovo Archivio \é&m 174; P.
Preto, ‘Politica e commercio dei Veneziani in Pagin Atti del Convegno di Studi “La presa di Gallipolild484
ed i rapporti tra Venezia e Terra d'Otranto (Galtily, 22-23 settembre 1984%ocieta di Storia Patria per la Puglia,
1986) 11-20; M. Costantini, ‘Sottovento. L’Abruzza gaffici veneziani’ in M. Costantini, C. Feliceds),Abruzzo.
Economia e territorio in una prospettiva stori¢@annarsa, 1998) 9-76; A. Spagnoldith mare stretto e amaro.
L’Adriatico, la Puglia e I'Albania (secc. XV-XVIl}Viella, 2014); F. Carabellese, A. Zambldre relazioni
commerciali fra la Puglia e la Repubblica di Vergedial secolo X al X\{Vecchi, 1898, reprint: Forni, 1991); F.
Carabellesel.a Puglia nel secolo X\Wecchi, 1901); F. Gabotto, ‘Il commercio e la donazione dei Veneziani a
Trani fino all’lanno 1530, (1898) XXIII Archivio Strico per le Provincie Napoletane 304; B. Figliudld/eneziani

a Gallipoli (maggio-settembre 1484)' ibha Serenissima e il Regno nel V centenario delBélia di lacopo
Sannazzar¢Cacucci, 2006) 285-31C. Marciani, ‘Consolati veneti in Abruzzo’ in C. Maaaii, Scritti di Storig vol

Il (R. Carabba, 1974) 52-67; F. Carabhanciano. Un profilo storico dalle origini al 186(Banca Popolare di
Lanciano e Sulmona, 1995); A. Bulgarelli Lukacs, el e mercanti in Abruzzo (secoli XV-XVIII)" in M
Costantini, C. Felice (edshbruzzo. Economia e territorio in una prospettstarica (Cannarsa, 1998) 225-336; P.
Pierucci, ‘ll commercio dello zafferano nei prinaipmercati abruzzesi (secoli XV-XVI)" in M. Costtni, C. Felice
(eds), Abruzzo. Economia e territorio in una prospettistorica (Cannarsa, 1998) 161-224; C. Marciani, ‘ll
commercio dello zafferano a Lanciano nel 15501i863) LXXXII Archivio Storico per le Province Napethne 139;
G. Piccioli,La raccolta dello zafferano ne I'Aquila degli AbmizCellamare, 1932); G. Degli Spinosa zafferano.
Coltivazione e commerci@lipografia Aternina, 1904); G. Brasacchfstoria economica della Calabriasol 111-1V
(EffeEEmme, 1977); A. Placanicd,a Calabria nellEta modernal, Uomini, strutture ed economigEdizioni
Scientifiche Italiane, 1985); G. Caridia Calabria nella storia del Mezzogiorno. SecoliXX. Testi e documenti
(Citta del Sole, 2013).

5 E. Pontieri,La Calabria a meta del secolo XV e le rivolte dité¥io CentelleqFiorentino, 1963); G. Galasso,
Economia e societa nella Calabria del Cinquece(ieltrinelli, 1975); M. V. Mafrici, ‘Calabria Ultéore (1266-
1860)’ in G. Galasso, R. Roméeds),Storia del Mezzogiornwol VIl (Edizioni del Sole, 1986).

6 Costantini (n 4).

" G. Poli, ‘Le citta costiere pugliesi nel sisten&l dommercio adriatico in Etd moderna. Linee di&nra e ipotesi
di ricerca’ in H. Houben, K. Toomaspoeg (ed®wns and communicatipmol 2 (Congedo Editore, 2011), 313-344;
P. Preto, ‘ll commercio: Venezia e Terra d’Otranto’B. Pellegrino (ed)Storia di Lecce dagli Spagnoli all'Unita
vol 2 (Laterza, 1995) 375-416; M. A. Viscegligerritorio, feudo e potere locale. Terra d’Otrant@ Medioevo ed
Eta modernaGuida, 1988) 143-163; M. linfelise, ‘Consoli e menti veneti a Monopoli e sui litorali pugliesi tra
Cinque e Seicento’ in D. CofanAtti del Convegno di Studi “Monopoli nell’eta delf@scimento”(Fasano, 1988)
765-775; F. S. Perillo, ‘Schiavoni e Ragusei in Rugklla seconda meta del Quattrocento’ in A. Oidfio, Ragusa
e il Mediterraneo. Ruolo e funzioni di una ReputdbIMarinara tra Medioevo ed Eta Moderna (Cacucci, 1990)
360 ff.
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tax burden (the composite rate, for example, fatdd the import-export of goods by
Lee-sidef Prompted by demand and supported by the custonasures taken by
Venice, the Italian ports and pieos the Adriatic and lonian Seas then became the
protagonists of a considerable coastal trade, wipchcticed mainly on small boats
(tartans, marcilianas, luggers, and feluccas), tdatsd a significant share of the
commercial movement of the Republihe ports of the Kingdom of Naples that were
stationed along the Tronto at intervals down tot@me, served as inland or limited
terminals, such as those of Abruzzo, because ofpthssical conformation of the
territory and the lack of modern road conditiongm® of the particularly large ports in
Apulia were specialized in the export of certaird® supplying the Venetian market
with agricultural products (wheat, oil, wine, safif almonds and dried fruit) and
natural products (salt and sulphur), but also wibol, skins, raw silk, animals, in
exchange for manufactured goods (fabrics in watk, Bnen and cotton), crude iron,
hardware, glassworks, paper and b8bKhe dysfunctions of the Venetian “leeward
transit”, which by law conveyed all goodsute le robb® from abroad (mainly from
Germany) and production canters on the mainlanthéoVenetian market only; the
failed attempt to move the goods terminal and tretams office of “leewartransit” to
Chioggia; the heavy financial losses arising fréma tontinued existence of the system
of privileges enjoyed by the Adriatic canters oé tWest, while those of Levant were
subject to much more demanding duty charges, aodeasll the strong circumvention
of measures were all elements that led to an isege@ompetition in the circuits of
inter-Adriatic trade, which was moreover supportgdthe smuggling, and a marked

8 Costantini (n 4) 26-59; A. Bulgarelli Lukacs, ‘Alfeera di Lanciano che dura un anno e tre di. Caiattdinamica
di un emporio adriatico’, (1995) 35 Proposte enibe 116.

° F. BraudelCiviltd e imperi del Mediterraneo nell’eta di Filippll (tr, Einaudi, 1953) 123-133.

10 3. A. Marino, L'economia pastorale nel Regno di Napoftr, Guida, 1992); M. Aymard, ‘Commerce et
consommation des draps en Sicile et en Italie notride (XVe-XVllle siecles’ in M. Spallanzani (ed)roduzione
commercio e consumi dei panni di lana (secc. XIHXV(Olschki, 1976) 127-139; G. Cirillo, ‘Le vicende
dellindustria laniera nel Regno di Napoli tra iritiva feudale e politica statale’ in F. Barra (eflgnifatture e
sviluppo economico nel Mezzogiorno dal Rinascimattdnita (Annali del Centro di Ricerca “Guido Dorso” 1993-
1996, Edizioni del Centro Dorso, 2000) 167-210; Giillgj La trama sottile. Protoindustria e baronaggi del
Mezzogiorno d’ltalia (secoli XVI-XIX}Sellino, 2002); G. CirilloJl vello d’oro. Modelli mediterranei di societa
pastorali: il Mezzogiorno d’ltalia (secc. XVI-XIX)Lacaita, 2003); G. CirilloVerso la trama sottile. Feudo e
protoindustria nel Regno di Napoli (secc. XVI-X{X)inistero per i Beni e le Attivita culturalDirezione generale
per gli Archivi, 2012); G. Cirillo, Alle origini di Minerva trionfante. Protoindustrienediterranee: citta e
verlagsystem nel Regno di Napoli nel’Eta modefinistero per i Beni e le Attivita culturali. Dirgone generale
per gli Archivi, 2012); R. Rossi,La lana nel Regno di Napoli nel XVII secolo. Prodne e commercjo
(Giappichelli, 2007); M. Aymardyenise, Raguse et le commerce du blé pendant tmdeanoitié du XVle siécle
(SEVPEN, 1966); E. PAPAGNAGrano e mercanti nella Puglia del Seicerfiedipuglia, 1990); L. Palumbo, G.
Rossiello, ‘I prezzi del grano a Bitonto nel secoldlXin G. Poli, Ricerche su Terra di Bari tra Sei e Settecento
(Mezzina, 1986) 9-19; L. Palumbo, G. Rossiello, ‘bt in Terra di Bari a fine Seicento’, (1984) XXX\Archivio
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diversion of trajectories and the movement of icdff It was in this new context and
under the relentless Ottoman advance that thesfgss of crisis in Venetian dominance
of the Adriatic began to be glimpsed. Other factatsich contributed to this slow
decline were the war against the fugitiveasdocchi and the growing pressure exerted
by the Habsburgs by demanding discussions on e isf freedom of navigation
thereby calling the maritime primacy of Venice imgoestion. It was in this context that
the conditions ripened for the setting on motioranf‘integrated market system” that
would allow the main Adriatic ports to free themss from the conditioning rule of
Venice while continuing to interact in its tradimgisiness. Taking advantage of the
difficult political and economic moment that the mant was passing through, the
coastal canters of both shores of the Adriatic Semposed, in short, to establish
themselves as prime actors in Venetian trade antheee ‘silent partners’ any longt.
The contemporary documentary sources (cadastrairialb deeds), albeit in a
fragmentary way, confirm the increase in the volwh&ade between the two shores of
the Adriatic Sea, also evidenced by the massiveemee in the main Italian maritime
canters of the middle and lower Adriatic Coastlad Dalmatian, Ragusan, Albanian,
Greek and Slav merchants alongside of merchanits frombardy, Venice, Florence,
Lucca and especially from GenbaThis increase in the commercial dynamism of the
Adriatic ports of the Kingdom helped in the realiaa of the plan for the construction
of defensive coastal towers completed in 1569. Fthenreport prepared in the last
decade of the fcentury by the Marquis of Celenza, Carlo Gambacayovernor of
Abruzzo and Capitanata, we learn that in thosesystrcks of goods and warehouses
were built or expanded at the expense of localfarelgn merchants as well as of the
universities; numerous places of sale, taverns iand were opened and temporary
shelters for seasonal workers were eretidtlis interesting to note, moreover, that
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before the construction of the Spanish defenseesysiumerous docks for the loading,
unloading and storage of goods were actually mokdethat at the first sign of a
Turkish incursion these locations were abandon#th the construction of the coastal
towers the merchants felt assured of safer langimys, and they promoted the
construction of a modern port system, which featiéitt the expansion of trade, the
increase in the transit of vessels and the inflixaogrowing number of traders,
personnel employed in various capacities in the merial activities of import and
export, and workers (caulkers, carpenters and slgptg) who, coming from the
Venetian lagoon (Chioggia and Burano), from Ravesima Ferrara (Comacchio), were
specialized in the construction, repair and maemee of vessels of small tonnage.
Venetian and Ragusean workers were employed ishigyard of Giulia, that in the
mid-1570s was in full swing as was the dock locaaédhe mouth of the Vomano,
which the Acquaviva family of Atri had providedith warehouses that had an
improved storage capacity. Venetian shipwrights eagbenters, Dalmatian carpenters
from Sibenik, experts in the construction of shigid) worked in the shipyards of Vasto
and Ortond® As for the increase in traffic between the poitshe Kingdom and the
Adriatic Sea, it must be remembered that the Actyagvexported large quantities of
wine and oil and suppliedheat to the towns of Ascoli and Fermo. At regutéervals
large quantities of ‘worked and prepared’ timberavedispatched to the shipyards of
Chioggia and Ragusa for the constructionsbips® Abruzzo, for the richness of its
forest cover supplied other Adriatic ports with lien and boards for the planking of the
boats. In the second half of the™&entury, Cesenatico and Rimini bought huge loads
of very robust logs to be used in the constructibtne piles of their basins. In 1589 the
town of Rimini bought 8,000 trees from the Universof Lanciano. The trees were
from the Sant'Apollinare forest which was owned the city of Lanciand! The
existence of a circular system of exchange of peapld goods is confirmed by the
Libri delle contumacigrecently the object of an interesting study byrédaMoroni.
The Libri that do not record all port movements, reportribmber of boats and ships
that docked in the port of Ancona in the first halfthe 17 century, their types and
their origin. The number of dockings reached ighkst point in 1633 when there were
308 ships that docked in Ancona. From the 1640saoththe ship traffic that arrived in
the port of the Marche diminished; from 186 unmsli644 it declined to 94 ships
registered in 1649. The economic crisis and thdespic that hit the city in the fifties
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caused a further decline of the port movement. i&ingly the largest number of
registered vessels was coming from the small pafrRescara and Termdfi.The port

of Abruzzo had become important for the export afide range of goods (wine, oil,
ceramics and leather). From Termoli, instead caangel loads of firewood. From the
ports of Apulia came various goods. From Barletiapds produced in the vast
hinterland that stretched from northern Murgia lukielfese and Vulture, were shipped
large quantities of grain and large loads of dedinsported on Ragusan shipg:rom
Bari, where the port could count on a diversifigdieultural hinterland that produced a
wide variety of goods including wheat and otherhhigdlue commodities such as oil,
wine, vegetables, meat and dairy products. Theesoot the ships that sailed from Bari
were the result of intense negotiations betweerchagts from Venice, Lombardy and
Florence and local producéfblt is said that the system of inter-Adriatic tragéied on
ships of small tonnage, which with their shallowmutyht were able to approach the very
low lying landing docks of the Adriatic Sea. Thevadtages of boats of this type, also
used for long distance commerce, were multiple. oy the construction costs were
lower than those of ships of greater tonnage, wbiglonged to the navies of Venice
and Ragusa and the Atlantic powers (Dutch, Englisth French) that were increasingly
present in the Adriatic Sea, but also operatingscagre lower, given that their crew
consisted of a few sailors; furthermore, their floapacity was considerable and also
the loading and disembarkirmperations were fastét.The Libri delle contumacielso
provides about the owners of the boats. The numbewners from Bisceglie, Brindisi,
Molfetta and Bari was now higher, confirming themneommercial classes and ship-
owners and the changes in the economic hierarchyeofmaritime cities of Apulia,
where Trani now occupied a secondary role. Theetedivity reported testifies to the
fact that the goods exported from the ports of Kiregdom on the Adriatic Sea were
typical of Mediterranean agriculture: wheat, oilne; wool, rice, barley, legumes, nuts,
saffron, salt, vinegar, skins, salted meat and s#féeThe increased demand for oil
continued to come from the markets of Venice antdafa. At the end of the 16
century, the Venetian importation of oil from Paglhcreased to about 100 thousand
hectolitres, of which one half was placed on thekeiain the hinterland of the Po and
in Germany, France and England, while the othef Wals used for lighting, soap
factories, as a wool fabric softener and for ludilg machinery. Until the end of the
18" century oil was the main item imported by Veniceni the Kingdom; but the
monopoly of Venice was threatened by the massieelbarhage of cash money needed
to purchase the product and by the imposition a/geluties on imports, as well by the
difficulties related to the supply of Castilian woand by the strong English
competition, which took control of the exportatioh the oil produced in the Terra
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ricerche 65; M. MoroniTra le due sponde dell’Adriatico. Rapporti econapgalturali e devozionali in eta moderna
(Edizioni Scientifiche Italiane, 2010).

193, F. Bergier,Una storia del salg(Marsilio, 1984); J. C. Hocquet| sale e il potere. Dallanno Mille alla
rivoluzione frances€ECIG, 1990); A. Di Vittorio (ed)Sale e saline nell’Adriatico (secc. XV-X¢GQiannini, 1981);
F. Barra,Le saline delle isole lonie durante il dominio dénézia (1386-1797)n F. Barra,ll Mediterraneo tra
Ancien Régime ed eta napoleonigtudi e ricerchgvol | (Sellino, 2005) 157-179.

20 B, salvemini, M. A. Visceglia, ‘Bari e I'Adriaticoin F. Tateo (ed)Storia di Bari nel’Antico Regimevol |
(Laterza, 1991) 169-217; M. Aymard, ‘Il Sud e ictiiti del grano’ in P. Bevilacqua (ed$toria dell’agricoltura
italiana in eta contemporane&pazi e paesaggMarsilio, 1989) 755-787.

2l 3. Anselmi,Venezia, Ragusancona tra Cinque e Seicento: un momento dellaisstmercantile del Medio
Adriatico (Tip. SITA, 1969).

22 Moroni (n 18).



The Adriatic-lonian Space from the Domination ohie to the Birth of Nations 25

d'Otranto and embarked from the port of GallifdliThe strong commercial
momentum in the lonian port had positive effectstlom entire economy of Salento.
Through English mediation, oil production, both ge@ and that of the large baronial
companies, then entered into an international camialecircuit, whose route, despite
having London as terminal, touched the Tyrrheniartspof Naples and Livorn®. In
the Terra di Bari commercial traffic of olive oitgserved instead an essentially Adriatic
physiognomy because of the emergence of a cladscaf autonomous operators,
although the price of oil on the market of Molfetsdter having reached 19 ducats per
salma went dowrto 12 ducats during the war of Canéidespite the rationing and tax
constraints, grain remained among the main expamtg of the Adriatic regions of the
Kingdom both for its good quality and for the eiiict storage and conservation system
used to export it. Wheat, closed in sacks, waseglan “ditches” that served as
underground; it was then covered with salt, clag stones to protect it from alteration
and it was guarded by public officials. The storagystem also ensured a rapid
embarkation, since the “ditches” were dug in drissoot far from docks. Barletta was
the port of the Kingdom which was most specializedhe trade of grains and in the
thirty years from 1639 to 1668 around 6 milliontomoli of wheat were exported from
Barletta with an average of 200 thousaonholi per year. Manfredonia also played an
important role in the export of large quantitiesgodin to Venice and Ragu$aWhile
the owners of the ships were Genoeses or Neapwlitanfirming the interest that
operators from Liguria and Naples had for the Aulriacommercial trade, the
monitoring of freight and the insurance market wes$ead concentrated in the hands of
Ragusean merchants and agéhtshe surplus grain from the vast feudal complex of
the Di Capua family was exported from the portsTefmoli and Fortore to various
Adriatic ports®® Not less relevant for the economic-mercantile eysbf the Adriatic
Sea was the salt trade. The salteoh®Barletta suppliecalmost all of the countries
whose markets gravitated on the Adriatic Sea. Gigeen, it was thanks to Venice that
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the salt from Barletta became one of the most widgdtributed goods in inter-Adriatic
trade. The monopoly enjoyed by the Dalmatian sadtef Pag (district of Zadar), Split
and Istria was challenged when Venice set up ansalket that was governed by a set
of rules that would ensure the growing prosperitytlte sector. Considerable tax
revenues began to flow into Venetian treasury csftehile the economy of Dalmatia
and lIstria suffered from the changeAlthough Ragusa possessed its own salterns it
acquired large lots of salt from Barletta. Simyatthe Papal States obtained supplies of
salt from Barletta, delivered to the port of Ancamaich became the main supply canter
of the Papal Staté8.The salt of Barletta was also exported in larganijties to the
canters on the Croatian coast from where it was Hud in the Bosnian and Serbian
hinterlands and in Trieste, where the salt tradeaime a strong point of the city
economy** The wool trade, which reached its peak in the 88 century, instead,
suffered a sharp contraction when the productiamera of Veneto and Lombardy
entered a terrible crisis with no way da#nother characteristic feature of the “Adriatic
system” was the increase in cash flow and the numibeurrencies, due to the increase
in commercial transactions. Alongside of the Sgaisrrency (theeal de a ochpand
the Venetianscudqg Ragusa issued its silvegrossq this coinage, however, was
repeatedly suspended by the government of Raguestodhe high price of silver on the
international market. There is no doubt that theation of its own currency, and the
obligation that foreign merchants active on the i&ag market change their money
with the local currency were the basis for the etoic momentum of the small
Republic, which not only took advantage of the sibmerchant relationships with
Italian ports, but also played an important rolehia transit and distribution of goods to
and from the neighbouring Turkish proviné&\or should we ignore the role played
by operators of Ragusa in the field of marine ingsge. The main Adriatic routes were
in fact almost all covered by insurance from Ragude route that was most insured
was Ragusa — Ancora.

We have attempted here to focus attention on justesof the many aspects of this
complex “integrated maritime system” that was foeshdy the countries and the main
Adriatic ports in the first centuries of the modexge, and that remained until theé"18
century. But, it must also be stressed that inetirty 18" century the Adriatic Sea was
not a maritime area under the hegemony of Venidee §eopolitical picture had
changed. The Venetian sphere of influence was dimgpénd inter-Adriatic trade area,
despite the emergence of new players (the Ausmanarchy had become a great
European power and in 1719 during the reign of [€kavl had obtained Trieste which
it maintained as a duty free port) had been redtmed provincial” or secondary space
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in comparison with the great volume of trade thienving from the Atlantic and the
Mediterraneari® The very geography of the Adriatic Sea seemed dwehbeen

diminished into a small and tight angle. Howevée RAdriatic was not relegated to
oblivion nor did the distorting tradition that sathe Adriatic as the sea from which
enemies arrived to plunder and devastate endurtomgy. The Adriatic was no mere
theatre for the long war between the Ottoman Pantd the Catholic powers. It was
instead a crucial space for trade encounters datiores despite the decline of Venice.

2. The geopolitical role of the lonian and Adriaticseas in the Great Napoleonic
Empire

The Adriatic Sea was a space of communication ampegples, of political
complicity, cross alliances and of considerable pgéibcal significance, as soon
became obvious to Napoledhlf you glance over the pages of themoriale di
Sant’Elenadedicated to the “beautiful theatre of Italy” yoan see what strategic role
the emperor had assigned to the peninsula becduge mternational geopolitical
configuration, particularly in the arena of the Nedaneart’ It is known that the
Napoleonic expansionism was based on two intersgdttajectories: the first aimed at
the consolidation of the landmass under French thesecond aimed at strengthening
the fleet and contending for English supremacy lom seas® Napoleon, therefore,
turned up on the international political scene asta pure theorist of the land/sea
opposition, or of the conflict between the contira¢powers and maritime powers, but
as a supporter of continentalist theories, thahtwever combined at the same time
with a maritime strategy, aimed at naval supesorithich was useful for the conquest
of the sead’ It is in this context that the occupation of thalise archipelago and the
expedition to Egypt can be understood, as a kindxportation of the Anglo-French
conflict to the seas and the lands of the E%%he development of the Mediterranean
configuration of Napoleon, whose modern geopolitigsion placed great emphasis on
naval bases and on their geographical and stratiegiation, identified its main
stanchions in the port of Livorno and in those of<ica to control the Tyrrhenian Sea;
the ports in Malta and in the archipelago to insbhegemony in the heart of the

% J. BerengerStoria dell'lmpero asburgico 1700-191@&, Il Mulino, 2003) 35-56; J. Berenger, ‘A propdan
ouvrage récent: les finances de I'Autriche & I'é@p@garoque (1650-1740)’, (1984) 3 Histoires, EcoiesiSociétés
221.

% G. Brancaccio, ‘Geopolitica’ in L. Mascilli Miglani (ed), Italia napoleonica. Dizionario criticqUTET, 2011)
251-266.

37 E. de Las Cases/emoriale di Sant’Elenavol Il (L. Mascilli Migliorini ed, tr, RCS Libri, D04) 1477-1480; L.
Bely, La Méditerranée, un espace politique transforméxallile siecle?n R. M. Delli Quadri (ed)Storia e identita
storica nello spazio euro mediterran@Buida, 2015) 19-33.

% Brancaccio (n 36) 253-259.

%9 |bid, 260-266; G. Bourgin, J. Godechhtitalie et Napoléon (1796-1815Recueil Sirey, 1936); C. Caprdgeta
rivoluzionaria e napoleonica in Italia (1796-181%)oescher, 1978); A. De Francesddl|talia di Bonaparte.
Politica, statualita e nazione nella penisola traedrivoluzioni, 1796-182{UTET, 2011); A. FugierNapoleone e
I'ltalia (Biblioteca di Storia Patria, 1970);ltalia giacobina e napoleonica. Atti del Colloquinternazionale sulla
storia dell'ltalia giacobina e napoleonica (Rom&-27 marzo 1974)Annuario dell’Istituto Storico Italiano per I'Eta
moderna e contemporanea XXIII-XXIV, 197%)jtalia nell’eta napoleonica. Atti del LVIII Congsso di Storia del
Risorgimento (Milano 1996]Istituto per la Storia del Risorgimento, 1997); Mascilli Migliorini, Napoleone
(Salerno, 2014); A. PillepiciNapoleone e gli ltalian{ll Mulino, 2005); C. ZaghiNapoleone e I'ltalialLa Citta del
Sole, 2011).

40 G. Brancaccio, ‘La questione di Malta’ in (2004) Ri¥ista italiana di studi napoleonici 127; J. Tdlddapoleone.
Il mito del Salvatordtr, Bompiani, 2000) 111-119.
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Mediterranean; and, finally, in the ports of Ancarad Corfu and in those of the other
islands of lonian Eptanese for control of the AticisSea and the Balkafis.The
ratification of the Treaty of Tilsit (7 July 1807prmalizing the renunciation by Russia
of the strategically situated Adriatic-lonian istin which were ceded to France,
consolidated the French presence in the Adriaticagened the Balkans to Napoleonic
influence. Just two years later, in fact, with Threaty of Schonbrunn (14 October 1809)
Napoleon founded the lllyrian Provinces, which utgd Dalmatia, Istria, Ragusa and
the Bay of Kotor, Carinthia and CroaffaThis is not the place to retrace the continuous
territorial adjustments carried out by Napoleonhvitie intention of giving the lonian-
Adriatic space a disposition towards greater eguilm and a more complete
submission to his policy, the exigencies of his svand of the economic blockade.
What matters here is to focus on the fact thatsthetegy followed by England, which
aimed to reduce the vast maritime front of the Wwaa manageable size by dividing it
into several sections, proved successful preciselythe Adriatic Sea. And it is
significant that England, that emerged victorioumf the militarily and economical
conflict in which she opposed Napoleon, entrustedde factocontrol of the northern
Adriatic Sea to Austria, making sure, however, thatdomain on the middle and lower
Adriatic Sea and the lonian Sea remained undersBrinfluence. According to the
Treaties of Vienna, in fact, Corfu and the loniatahds formed an independent state,
under the British protectorate, which lasted nefifty years:

3. The formation of the nation in Giuseppe Mazzing Lettere slave

The disintegration of the Great Napoleonic Empire the preponderance of Austria,
with its direct and indirect holdings in the Itadipeninsula and on the Adriatic-Balkan
chessboard, favoured the spread of nationalisirsent on both sides of the Adriatic
Sea. The attention given by Mazzini to the ideanafion, and its centrality to his
ideology is well known. Mazzini identified an ingegpble bond between the principle of
nationality and the aspiration to unitigat ledto the independence of the European
peoples. For Mazzini every sovereign nation hadigi#, in the contexof the “Spring
of Nations”, to its existence, thus it had the tighits own natural resources, its own
physical and spatial dimension, population andohisal tradition. In assessing the
importance of movements of the Slavs in the Austdamains and territories subject to
Ottoman rule, Mazzini advocated the dissolutionthed two empires, and turned his
gaze to the “Slavic question” as a whole, withoirtwmscribing the issue of the
Southern Slav&’ Mazzini’s positions were expressed in thetere slavehat appeared
in the Genoese periodicdl’ftalia del Popold, in a series of articlegublished between
15 and 22 June 1857, after the founding of the BEwv Committee, created telaunch

41 G. Brancaccio, ‘Corsica’ in Brancaccio (n 36) 267268 Vergé-FranceschinHistoire de CorsgEdition du
Félin, 1996); M. Vergé-Franceschihia Corse et I'Angleterre XVI-XIX siécl¢Editions Alain Piazzolla, 2005); G.
Brancaccio, ‘Toscana’ in Brancaccio (n 36) 285-287B@ncaccio, ‘Isole lonie’ in Brancaccio (n 388-270; J.
Baeyensles Francais a Corfou (1797-1799 et 1807-18(A¥titut Francais d’Athénes, 1973); F. Barra, ikele
lonie da Venezia a Bonaparte’ in F. BaltaMediterraneo tra Ancien Régime ed eta napoleanip. cit., 83-155.

42 F. Aagostini,L’area alto-adriatica dal riformismo veneziano &t& napoleonicgMarsilio, 1998); D. Visintin
(ed),L’Istria e le Province llliriche nell’eta napoledca (Societa di Studi storici e geografici Pirano, @D1

4 P, pPisaniLa Dalmatie de 1797 a 181\ Picard, 1893); G. Pauthieres lles loniennes pendant I'occupation
francgaise et le Protectorat anglais d'apres les jgap du général DonzeldB. Duprat- Libraire de L’Institut de la
Bibliotheque Impériale et du Senat, 1863).

44 G. Mazzini,Lettere slave e altri scritti{G. Brancaccio ed, Biblion, 2007).
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the political agreement between Russia and theicStamwuntries of Central Europe and
the Balkans? The Lettere slavewere not the first evidence of the Genoese agitato
interest for the “Slavonic question”; Mazzini hadelt in some of his earlier writings
on this question and tHeettere slavavere actually the result of extensive reworking of
an earlier essa@n the Slavonian National Movemenmhich appeared, in 1847, in the
“Lowe’s Edinburgh Magazine”. For the Southern SJavkich he considered one of the
four major groups of Slavic family together withettPoles, Russians and Czechs,
Mazzini envisaged the formation of a political yninder an administrative federation,
which would include Serbs, Montenegrins, Croats Butbarians. Mazzini placed a
particular emphasis on the anomaly of the HabslEmgpire, in which the small
German minority held political control over the iemtcountry, crushing or relegating to
a subordinate political position the majority oéthopulation that was of Slavic origin.
Nevertheless, the Slavic peoples of the AustriapiEsarhad become aware of their state
and aspired to achieve independence and unity.dnzMi’'s view the internal situation
of the Turkish Empire was no different to that loé tHabsburg Empire. In the area of
European Turkey an army of 100 thousand men opgulesger 15 million people. The
determining factor in creating this anomaly in b&mpires had been the policy of
divide et imperaadopted by both states. However, the emancipafidfontenegro, the
independence of Greece, the struggle supportedelyicSfor more than two decades
from 1804 to 1829, the recognition of its indeparae the autonomy obtained by
Moldo-Vlachs and the powerful “breath of freedomhieh blew among the Slavs of
Bosnia and the Bulgarians were clear signs of tygending breakup of the Turkish
empire on the Balkan Peninsula, and the collaps¢haf empire would raise the
concerns of the Slavs gathered in the Austrian ExipiMazzini was fascinated by the
political movements of the great lllyria, which ¢&d to form one big Balkan state and
by the revival of national consciousness in thet&aun Slavs to which Ljudevit Gaj
had made a decisive contribution. What affediakzzini the most was the prophetic-
religious value of the national poetry, its sigeafnce in the formation of consciousness
of national identity. It was the movement for tleeavery of the literary production of
the past, popular songs, tpgesmas ethnic traditions, customs, habits and language
systems, implemented by Croatian, Serbian, Dalmaiirad Montenegrin intellectuals
that gave impetus to the formation of national ctmssnesé’ It should be
remembered, however, that the sense of ethicdigalisolidarity, manifested by
Mazzini for the Slavic peoples, was for him neveparated from the “ltalian question”,
the idea of national unity seen as “moral need gpidtual reality”, by the civilizing
mission entrusted by God to Italy, which should éndeen the natural ally of other
nations then emerging from the struggle againstyttemny of the European powers. In
the spring of 1871, just a year before his deatlazdhi published in Roma del
Popold an article entitledPolitica Internazionale in which he wanted to give his
“political testament”. The prophet of the new ItaBturned to considerations of the
Moral Law, which he believed should be the guidpranciple of Italian politics, and
once again contemplated the idea of the natioew'Nera soul”, and emphasized the
need to forge a “strong alliance with the Slavimilg”. *® The New Era that Mazzini
wished for Italy was configured a new foreign pglthat saw the Adriatic Sea as the

45 G. Brancaccio, ‘Mazzini e la questione slava’ ind¥iai (n 44) 7-41.
“% |bid, 41-48.
" Ibid, 48-55.
% Ibid, 55-57.
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logistic base for the Italian support of the Slafsthe south and a strengthening of
fraternal ties between the countries, promotingréteication of profitable commercial
treaties; Mazzini, in short, wished to be the tigta@f an international policy of peate.
In the following years, Italy, shook off the influee of the French and was admitted
among the great powers but was overwhelmed byubaex of the contrasts between
European states over the division of the world"d afisregarded the invitation of
Mazzini. This did not mean, however, that the id#aMazzini, who looked to
independence, unity, brotherhood and freedom ofpibeple, had lost its powerful
ethical charge and its strong capacity for modgrmidlues, these, which were the basis
of national aspirations for independence both fatyl as well as for the Balkan
peoples?’

49 i

Ibid, 58.
%0 £, ChabodStoria della politica estera italiana dal 1870 a896, vol |, Le premesse(Laterza, 1951); A. Riosa,
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THE REPUBLIC OF VENICE:
COMMERCIAL AUTONOMY AND L AwW POLITICS AS AN IDENTITY -M AKING SPACE

SUMMARY: 1. De factolegitimacy. — 2. The Venetian legal system. — ®mihation tools: law and
politics. — 4. Towards maritime coding: the twilighf the Gulf's identity. — 4.1. The merchant navy
code.

1. Defacto legitimacy

Almost twenty years ago, the records of a conventledicated to théHomo
adriaticus,held in the Marche region were issued. As Alberodnti pointed out at the
time! cultural identity and self-consciousness througte tcenturies being the
convention's subject matter, one should have lodkedvhat united rather than what
divided the opinion. From this point of view, thendinant role of the Republic of
Venice was decisive.

Following this suggestion, what we wish to do iedé few pages is try to identify
identification features of the Venetian law thatulcb give us clues about modern
circumstances, a free walk down a road that mightrdsumed. This is because we
believe that, in order to imagirgovernanceools of the Adriatic-lonian macro-region,
one cannot ignore a conscious reconstruction ofhietrical founding elements of
what can be symbolically seen as a sort of backgtoWe, in fact, owe the identity
representation of a common geographic space irama of reference more to a past
matri§ (not even swept away by the tragedies ofTiwentieth century) than to present
needs.

In what the lagoon city called “the Gulf of Venigedt least until the Eighteenth
century, the regulation of commercial transactiand the maritime movement of goods
united the coast people on the Adriatic Sea, afjhothey did not lead to a
standardisation. The Venetian jurisdiction over Awkiatic Sea was different from the
others by virtue of its exceptional continuity aharation.

Born from the median and intermediary role of Venitmwards the Byzantine
Empire, and then developed between the East and/ést through the Mediterranean,
its hegemony can be traced back to the Eleventtugert was not, however, founded
on any formal act of recognition, neither from theclesiastical power nor from the
Byzantine government or the Western Empire. It thasheir of the Byzantine conquest
of the West and joined its homeland defence righthe Byzantine maritime line, “the
first, only and true essential feature of the updied control on the Adriatic”. This was

L A. Tenenti, ‘Il Cinquecento come snodo dei desfiatici’ in Homo Adriaticus. Identita culturale e autocoscienza
attraverso i secol{Edizione Diabasis, 1998) 27-36.

2 See G. De Vergottini, D. Rossi, G.F. Siboni (ed@®nomenologia di una macro regione: sviluppi ecoizgm
mutamenti giuridici ed evoluzioni istituzionali halto Adriatico tra eta moderna e contemporaneal 2, tome Il
(Leone, 2012); M. Sivignorl,es Balkans. Une géopolitique de la violer{&®lution Manual Books, 2009); “St.
Mark's lions, carved in stone, frozen in their gsigength, watch like timeless sentinels overgaeennial mark that
the original Venetian empire left on the shorethefAdriatic Sea”, se®. Chailine, J.-C. DartouX, Mare veneziano
(Jaca Book, 2015).
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due to the spontaneous continuity with the luckCohstantinople, which kept ruling on
the Eastern areh.
The situation was supported, de facto, by milif@olitics and economic pressure:

“The system in question requires non-Venetian arsfegs not to enter or travel
through the Adriatic and sets rules and limitsrfa@rchant ships; it obligates ships
carrying certain goods to use Venice as a portalif ceport the cargo and the
place of destination, pay customs duties, moorimg) entry and exit duties, have
transport and transit licenses and not changedb reported; ships and goods
will be confiscated in case of violation and smimggl The lagoon Republic will
also be in charge of maritime police operationstlie ‘Gulf’. Providing
‘protection’ for sailing people, the ‘freedom ofetlsea’ and coastal areas involved
considerable financial and material efforts, foriekth Venice demanded a
‘contribution’: to varying degrees, Adriatic citi@gere subject to expensive taxes.
In the second half of the Thirteenth century, alfGguad’ was established and its
tasks included, among other things, the suppresdiemuggling and piracy (two
particularly widespread plagues in the Adriatit)”.

Inter-harbour activities were not completely fordéth. Stopovers and cargo loading
were allowed and there were numerous exceptioned&a@ould not be unloaded,
because commercial transactions had to take ptate avholesale market of Rialto, in
Venice. In this context, when smuggling and piracgurred, Venice also took care of
eliminating these two plagués.

Historically, the point was to preserve the mediatiole and control the economy of
the entire area; today, the tools we are lookimgnfiast aim to maintain a functional
space for trade and exchanges and protect peaceniyoon an instrumental level, but
also as an ideal that, according to us, cannovbdanked.

The Fourteenth and Fifteenth centuries were momanéxpansion for the lagoon,
which controlled the Po valley hinterland and, @pgently, the routes leading to
Central and Eastern Europe (i.e. river traffic, cas the coast of northern Adriatic
through direct domination on Friuli). However, tthefeat of Julius Il and his League of
Cambrai (1509-1516), the Turks arriving from Albarthrough the Balkans, the new
trade centre shifting to the Atlantic after the coigery of America inaugurated a
difficult period for the Venetian jurisdiction ovéits” Gulf.® On the one hand, the ban
and excommunication of Julius Il set a precedehgreas there was insisting pressure
from the Hapsburg Empire for free navigation in tlf”. In Trieste, in particular,
goods dispatched to internal Hapsburg territoriesewhandled and sorted and the

3 R. Cessila Repubblica di Venezia e il problema adriatigditoriale Scientifica Italiana, 1953) 10; E. Ausgj,
Questioni d'oriente. Europa e Impero ottomano neittd internazionale dell’OttocentqEditoriale Scientifica
Italiana, 2013).

4 A. Bin, “Mare clausum” e “Mare liberum™: la giurizione veneziana sul mare Adriatico e la decadetiza
Venezia' inHomo Adriaticus. Identita culturale e autocosciemaaverso i secol{(Edizione Diabasis, 1998) 425-
436, 427.

® In this way, Istria exported timber and constrmtmaterial (also for ships), Trieste sent leatdadar sent food,
from Dubrovnik (Croatia) came leather, wax, matsrfabm the Balkan hinterland, from the Marche cavheat and
wine, from Puglia came olive oil, cheese, meat adl. Then there was salt, on which the VenetianuRip
constantly attempted to gain production monopaigsiit was essential to preserve food, Bin (n 4) 428

® G. Cozzi, M. Knapton, G. Scarabello, ‘La RepubbliiavVenezia nell’etd moderna. Dal 1517 alla finelalel
Repubblica’ in G. Galasso (edStoria d'ltalia, vol 12, tome Il (UTET, 1995) 14 ff.
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territories themselves, in turn, wanted acces$i¢oska to facilitate the export of their
products (minerals extracted from Styria and Chra)t

The conflict with Imperial Austria broke out whemnexpanded to Trieste and Segna
from the eastern lagoon border, where it had stariethe first half of the Sixteenth
century The Archduke supporters demanded freedomawigation for merchant and
war ships, whereas the Venetians claimed theircpbesd right of jurisdiction. In
addition to that, of Friuli, various conferencesrevéneld to discuss the navigation
problend. The legal and political conflict was basicallyachcterised by the contrast
between the sea protection principle (in Veniceision, a jurisdiction foundation) and
the future sea freedom natural-law principle sufggbby Austrid The conflict insisted
on a particularly delicate political-military sitti@gn for Venice, which, “although [...]
maintaining its dominion over the Eastern coas}, [was seriously threatened and
burdened not only by the general weakening ofatston in the Mediterranean and the
Aegean seas, but also by the immediate pressute apposed forces moving directly
towards the Adriatic. The Austro-ducal threat deslesl from the North, whereas the
Hispanic one came up from the South; the Turks weqganding more and more
strongly from the East and, on the Western colastpapal problem gave no respite”.

At the beginning of the Eighteenth century, Empeftharles VI of Austria
proclaimed freedom of navigation and, de facto, jpmt end to the Venetian
domination®’

This is why, after the decline of Charles V, thenggan politics was forced to
choose between cooperation with allied Europeanep®wt chose a neutral role and
left the leadership enjoyed so far in the contfdhe Adriatic military defence.

The economic picture was influenced by the new gldbalance that heavily
transformed the exchange movement and the behawdbdoreign marketd® The
powerful “governance” tool that had represented|timg-standing power and prestige
of “La Serenissima” was crumbling. That prestigattterived not only from its actual
strength, but was also a result of the adaptatioitlsoadministration to the Adriatic
environment and its order requirements focused usinkss development before land
expansion. This was the direction chosen by theobag major regulatory policies,
which, by virtue of their “effectiveness”, were alib guide and influence the actions of
the other Adriatic coastal towns.

" Cessi (n 3) 184; C. PovgltParticolarismo istituzionale e pluralismo giticd nella Repubblica di Venezia: il Friuli
e l'lstria nel '6-'7007, (1994) Il Acta Histriael2

8 The dispute over sea sovereignty in its legal fetarted in the Seventeenth century. In that moroégteat sea
trade expansion, in fact, the British, claiming esde jurisdiction on the North Sea and supporte@élden, were
opposed by Grotius, who, because of natural laatedtthat owning the seas was impossible. Maritiokce
functions, which Great Britain claimed to have eis@d for a long time, supported the former ideagnghs sea
freedom was considered “necessary” in order toiokttade and communication freedom; see Bin (n 4; &
Mannoni, ‘Relazioni internazionali’ in M. Fioravar{gd),Lo Stato moderno in Europa. Istituzioni e diriflcaterza,
2002) 206-229, 215; see also M. Meccarelli, ‘Latpzane giuridica come tutela dei diritti: riduziomodern del
problema della dimensione giuridica della giustjzig2014) 1 Giornale di storia costituzionale / wair of
constitutional history 67; in particular, fars peregrinandandius communicationjsat 74-76.

% Cessi (n 3) 190.

0Bin (n 4) 433-435.

1 Cessi (n 3) 190-191.
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2. The Venetian legal system

The cultural and legal identity of the Republic wafs medieval origin and had
basically crossed the modern era almost unvarigtiureached the contemporary age.

Autonomy, the aristocratic republican governmem, presence of the Podesta as the
“State's” visibility element had gravitated towattle Lagoon's “commercial spirit” for
years. A commercial spirit that constituted the aete unifying pillar around which
relations,primarily intertwinedin coastal populations. A network of relations feed
on arbitrium iudicis and equity, which we can assume went beyond “th€’ @Guthe
influence that “sea people” had on each other.

Somehow, the conclusion of the Republic came exadten the reforms that would
respond to the system's backwardness, especialytbnomic ones, stopped being
implemented even though governors and citizens fkéenice, Istria and Dalmatia
demanded them. The space left to the individual@ndte merchant “genius” was no
longer adequat¥

The State-forming push of the Sixteenth century &agbecial impact on Venice. It
did not affect the institutional balance guarantégdthe “substantial continuity of
aristocratic values, which, in that society, wetacpd at the top”. It supported the
economic and social changes through the use of‘great courts of the dominant
centre®* made by emerging social forces. Thus, in the Eigith century, a substantial
line of neutrality towards European borders and treservation of internal,
institutional and social structures were maintainEdere were also attempts towards
enlightened absolutism. Compared to the War of arstSuccession (1742), the
problems were but a few. In fact, Austria usedterate some piracy from Segna ships,
but complained that “La Serenissima” had the sattiteide towards the Neapolitan and
Spanish ships in the Adriatic. “La Serenissima’thia end, had to allow Austrian troops
to travel towards Mantua and Austrian war cargoebe sent to the port of Trieste
Minor accidents occurred with French stops of Vemeships suspected of smuggling.
Some complications were brought by closed bordedsheealth surveillance during the
1742 plague in Hungary and the 1743 plague in Magsi

Territory conquest and the dominion over their “Guhad, in fact, brought
Venetians to adopt the typical flexibility and ataplity of ancient regime systems.
The Adriatic one had been ddminiuni in the medieval sense of the term. Its purpose
was mercantile and commercial profit, not terrabréxpansion in itself. Napoleon's
arrival in 1797 marked the end of the ancient sjdein and the illusion of its recovery.
It brought a vision of modernity that had nothirgg do with the past and was not
compatible with it at all. With the Restoration, nfee entered the Kingdom of
Lombardy-Venetia, thus ending its parabola. A bmedment was dedicated to its

12 Cozzi, Knapton, Scarabello (n 6) 649.

13 The phenomenon became particularly evident wheerakprinted editions of Laws and Regulations dfividual
provinces appeared in the Mainland: particulargngicant were those of 1658 (Friuli) and 1683r{tst Povolo (n
7) 21-23.

141n 1719 Charles VI of Austria created in Triesteeefport whose privileges were extended duringefwn of his
successor Maria Theresa. This condition ended W#poleon and its occupations in 1797, 1805 and 180&n
Trieste was annexed to the lllyrian Provinces.8t3 Trieste returned to the Habsburgs and it caatto grow. In
the Nineteenth century became Austrian Littoralioegcapital and after it was the fourth urban tgahustro-
Hungarian Empire, MFlores (ed),ll Friuli: storia e societa (Istituto friulano per la storia del movimento di
liberazione, 1998); see also P. Dorsi, ‘La primgefdi ripristino dell’ordinamento austriaco nelifla gia veneziana:
i decreti Nugent del settembre 1813’, (1994) lIka#tlistriae 209.

15 Cozzi, Knapton, Scarabello (n 6) 649.
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participation in the Risorgimento fights and therising of 17 March 1848, when
Venetian patriots rose up and freed Daniele Manuh ldiccolo Tommaseo. Austrians
were expelled and the Republic, headed by a tritate;i was proclaimed once again,
but Venice only resisted the Austrian siege of 1®t3our months because of a severe
outbreak of cholera and famine. Starting from thiedtwar of independence, its story
followed that of the Kingdom of Italy until World & .

The opposition to Austrian centralism was dull loletermined in Friuli Venezia
Giulia. The Resistance was definitely also, becasgtrian taxation was very heavy,
“the tax on consumption duty burdened the Hapsbiltag&n subjects three times more
than the Slavic and German subjects of the monar&yy if most taxes were already
affecting the less rich and the small owners, taxesustoms duties, stamped paper,
tobacco, powders and nitrites, salt and other goafisected everyone, without
distinction: the rich landowner, the labourer, fo®r colonist® This was certainly not
going in the direction of the traditional centraldf autonomy and maritime trade, but
all Venetian subjects were also greatly affectedth®y Austrian Government Decree
dated 16 April 1839, in accordance with which tlitg's lands (uncultivated ones for
grazing first) were assigned to individuas.

Marino Berengo saw the turning point for the Vemeticountrysideé® i.e. the
mainland, in this decree, with a much more genaedning and scope. Once again, the
time had come to unswervingly break with mediewa,lits customs, its uses, and its
realistic ownership concept.Venice was entering a completely different eral trere
would be no turning back.

3. Domination tools: law politics

The lagoon city’s law politics followed a precismd ever since its medieval
beginning. If, for centuries, Venice only had cwstpractices regulating the relations
between individuals and civil life, the first wett laws were instead issued during the
first half of the Twelfth century. These concermmtblic law (on constitutional organs),
procedural law, inheritance law, criminal law andhatv interests us most: maritime
law.*® The development of a statutory corptise Statutaof Comune Veneciarum
supported by Doge Jacopo Tiepolo, representedlduang point. It was not a final
law corpus, although it grew during the modern eerhaps disorderly and by partly
leaving maritime Statutes out, but it remained nlogless the symbolic skeleton of
Venetian law until the end of the Republic.

Just as symbolic was the exclusion of Roman or trapew from the hierarchy of
reference sources to be used when the Statuted notprovide adequate solutions. It
was a political choice, not a technical one, asteol out by Enrico Besta. Roman law
was certainly inherited by Venetian jurisprudenog, its formal exclusion was used to
declare that it would not be accepted anymore. Mbda, justice was entrusted to the

8 Flores (n 14) 68-69.

7 bid, 70.

18 M. Berengol.a societa veneta alla fine del Settecento. Rieesthriche(Sansoni, 1956).

19 On the concept of divided domain linked to the real concept of property, see at least, among nodingrs, P.
Grossi,L'Europa del diritto(Laterza, 2007) 100; A.M. HespanHha cultura giuridica europedll Mulino, 2012)
149.

20 G. Cozzi,Repubblica di Venezia e Stati italiani: politicajieistizia dal Secolo XVI al secolo XV(Einaudi, 1982)
219.
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judge’sarbitrium right. Aristocrats (who were becoming the cityding class) were
entrusted with the centrality needed to protectsieit, the traditions and the interests
of the Municipality itself*

Venetians, whose commercial power was stronglyemsing in the Mediterranean,
tried to expand into Istria and Zadar, Dalmatiae Tgeneral idea was that the City
should not look like it was subject to any powercept that of its own laws and
customs, starting from the lagoon stifp«It would also have been possible to recognize
the same Roman law ass propriumthrough a sovereign act of tkity; alternatively,
while issuing its own law corresponding to tBé&y’s needs, Roman law could have
been recognized as an alternative law to make upthe former's flaws; Venice,
instead, preferred to ignore it completely» alsdirrabd the principle of law
territoriality earlier than the rest of the continé®

We are in the middle of the Thirteenth century. Tdree that would continue to be
present on a commercial level was, first of alldigputable and undisputed
independence and autonomy. Doges expressed thef biedit that geographic area
separate but inexorably joined by the same businsssuld have “a point of
aggregation and cohesion around a unitary structibeelaw”. It was an ideal principle
and a founding one in its teleological purpose ntbaa in its actual implementation.

Even for this, the Sixteenth century saw the needfreform that would reduce the
gap between the law of the Dominant and that ofMianland®* The solution was,
once again, strategic. The Signoria reserved tite to approve local Statutes, at least
where they were modified, but did not formally ingpathe addition of its own ones in
the sources. It believed in the functionality andharitativeness of its Statutes, “[tlhe
Venetian law, therefore, could also be applied withe Domain and there were some
who wanted to use it, having found some rule paldity suitable for his/her case, not
only among Venetians with interests in the MainlaAdd that was enough for the
Republic’®

As we said, the exclusion of the Roman-imperial la@as emblematic. Not using
what had been considered the supplementary lawebgition throughout Europe for
centuries is one of the most characteristic dath andoubtedly, the most striking of
the entire Venetian system. Just as peculiar iscth@inuity, and what is more a
peaceful one, guaranteed for nearly a millenniunthag choice. The other distinctive
features are the collegiality of functions and thagistrate character of public bodies,
which derived from a deep mistrust that essentidhpade the individual nature of
power. Theius romanorumnfluenced most of the country's institutions ngttbhe will
and authority of an emperor regarded as a stratggrmany of the traditions had
Roman origins and were maintained valid thanks¢allpeople's wilf®

L |bid, 220.

2 |bid, 222-224.

Z E. Besta)l diritto e le leggi civili di Venezia fino al deglo di Enrico DandoldVisantini Cav. Federico, 1900)
309; G. Astuti, ‘Personalita del dirittdYuovissimo digesto italianeol XII (UTET, 1965) 1088.

24 Cozzi (n 20) 225.

% |bid, 271.

26 Even though it liked to appear as a principalignice had arelective princesvho became more and more
stranger to the exercise of power and, at the damee magistrates who actually had huge powerseaslly on
investigations, and, in any case, subjects wereméawolved in public affairs management, theiriabclass
notwithstanding; furthermore, the magistrate-rypedblic bodies were intended as an elective offidb w fixed and
basically mandatory duration; aristocracy then fbimasis in wealth but was essentially a functicerédtocracy,
acknowledged and accepted for the experience igassng and its 'due’ devotion to the common gpGd)Zordan,
L’ordinamento giuridico venezian@mprimitur, 2005) 129-132 and 179.
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Venice, in other words, did not change itsnd setjust because the State had
expanded hugely, each local territorial problem hgaroper solution through “formal
legislation”; after all, “the Venetian governmengver required that the Dominant's
legislation was adopted in case the Statutes ofdheus subject cities lacked statutory
or traditional regulations [...] A triumph ... addal judges, who, given the ambiguity of
the Statute and, later, the fact that Venice renedrthe overall imposition of its own
law as a supplementary tool, had wide discretiof. aftwo common laws, the Roman
and the Venetian®’

4. Towards maritime coding: the twilight of the Guf's identity

Although it may seem otherwise, it is perhaps gadedo say that the Venetian legal
and institutional spirit never changed. The digtireccharacter of the Venetian system
can be identified precisely in its legal continui4enice, in other words, did not change
its mind sefust because the State was expanding, each krcabtial problem received
adequate solution through “formal legislatigfi”.

However, even before the Eighteenth century, thesl re¢ose for corpora to be used
in forensic practice. Summaries of the regulatorgterial were dedicated to feudal
jurisdictions and tax claims on the property ofdaulords. The so-called Feudal code
was written, which behaved as a marked list of Wanefeudal laws until 1780. The
only codification attempts occurred in civil andhainal law?®

4.1. The merchant navy code

Unlike the Feudal code, the idea of reorganizing tturrent merchant navy
legislation was almost accidentally stimulated e tgrowing crew indiscipline
phenomenon, already in 1748. The task was entrastdte most influential courts in
the field: theFive wise menwho dealt with sea and land trade control, Dimectors of
Armar who investigated on plunders and wrecks of Veneships and were natural
judges during disputes between sailors, captaidscarowners of merchant ships. The
activity stagnated for a decade and started agaitv60. The task was assigned to a
Board, which prepared a work plan provided witmfiand modern features.

Private and public maritime law had, of courseheanodified “in order to enrich the
Venetian law with the experiences acquired abrdaslas necessary to know the other
States' laws thoroughly: the most famous colbertbaodlection, the Ordonnance
touchant the marine du mois d'aolt 168/As therefore translated. Local residents were
asked about the laws of the British navy, withouertoboking those of Mediterranean
ports, especially Pisa. Livorno, Ragusa. The opmiof particularly expert people

*"|bid, 197-198.

28 Even though it liked to appear as a principalignice had arelective princesvho became more and more
stranger to the exercise of power and, at the damee magistrates who actually had huge powerseaslly on
investigations, and, in any case, subjects weremé@wolved in public affairs management, theiriabclass
notwithstanding; furthermore, the magistrate-rypetblic bodies were intended as an elective offiité @ fixed and
basically mandatory duration; aristocracy then fbimasis in wealth but was essentially a functicerédtocracy,
acknowledged and accepted for the experience igassng and its 'due’ devotion to the common gpse¢ Zordan
(27) 129-132.

2 Summaries of the regulatory material were dedéitatefeudal jurisdictions and tax claims on thepemy of
feudal lords; Zordan (n 27) 209.
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(captains, ship-owners etc.) were heard. What isemmmumerous parts of the Chapters
of magistrates ruling the Arsenal were extracteth warticular regard to ship building,
hawsers and sails making et&”.

There was some enthusiasm in the beginning, butsasiagnated again for almost a
decade, until 1768, then a 1775 provision dismisdethe Conferences that had not
completed their works. On 28 December 1775, a boasl formed whose task was to
draft a Navy code, and this changed the whole eoofrevents. The text should not be a
simple collection of current laws, coordinated amegrated, but a real lasorpusthat
would organize sea legislation: maritime policetieki and obligations of merchants,
traders and seafarers.

The project was completed and made available fprayal by the Venetian Senate
already in 1777 and 1778. It was tfilenetian Merchant Navy Code. a very unusual
way, the whole project was filed in the Recordsceffand made available to all citizens
who wished to examine and make changes to it.
The aim was that of giving space to experiencepadtice on a subject that could not
conveniently be governed by a theoretical approady. Legal culture would have
perhaps adopted the principles developed by Rorohoots too deeply. There were
criticisms on navigation licenses, evaluationsyraaces and workers’ wages.

The Code consisted of a unitary system of privatd public law institutions
according to the old statutory tradition, but wétihong modernity criteria. The Code, as
reported in the promulgation deed of the Five vag, had to “be universally regarded
[...] as the only law in all circumstances and setions listed within it

This meant that everything opposing it should hdeen abrogated, but not
explicitly, the other competing sources governihg tases not provided for by the
Code. It was implicitly understood that the oldi#&tion, customs, maritime uses and
court arbitration should have been used. It wasrthst important moment in the whole
compiling activity of the Eighteenth century, a eotthat would survive the Republic
itself, albeit briefly. It was identified as a syoitof Italy during the Napoleonic era. It
aroused the interest of various jurists, includi@giseppe Luosi? and influenced
national attempts to prepare trading codes, and the imperial authorities imposed
French private maritime codes on the Italian Kingdthe second book of ti@ode du
commerceAfter the Congress of Vienna, it was joined ie tingdom of Lombardy-
Venetia by theAustrian political edict on mercantile navigatigoromulgated by Maria
Theresa in 1774 for to promote the maritime comméat our coastline”, the Julian-
Istria-Dalmatian coastline as it stated in the Pigla>

From shortly thereafter, the beginning of the cldsiween Austria and post-
revolutionary France marked the dismemberment ef\fenetian mainland territories.
Then, with the Peace of the Campoformio, Venice #rel lagoon were ceded to
Austria.

%0 bid, 217.

%1 See the date of promulgation, 26 September 17Z38hawn at the bottom of ti@odice per la Veneta Mercantile
Marina (Per li Figliuoli del quondam Z. Antonio PinelStampatori ducali, 1786) 308.

32 E. Tavilla, Giuseppe Luosi, giurista italiano ed europeo. Trzidui, tradizioni e tradimenti della codificaziona:
200 anni dalla traduzione in italiano del Code Namolé(1806-2006)(Archivio storico, Comune di Modena,
Assessorato alla cultura, 2009).

33 Zordan (n 27) 222; E. Spagnesicodice della navigazione. Una vicenda giuridispeciale(ll Campano, 2014)
40.
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However, the arrival of the French found a tiredripeans and “Venice, moving
from the sea and trade to create new fortunes enctiops of the land, [lost] his
invulnerability as a city between east and westhfcoast of the continentt®.

The disappearance of Venice opened in the Adretiemptiness that makes 'his’
Gulf one of conquest space, but when Austria haddtiminion of the Adriatic Sea, the
coastal population began to claim a national andgb& sentiment. It manifested itself
strongly during the nineteenth century (with thetmp§yrian). Since 1866 the problem
of inheritance Venice was blocked. Austria defendgdinique sea and its also trades
with a navy. Italy saw in this sea the symbol afamplete unitary construction (with
the “irredentist” claims). Finallyhalf century later, the First World War to came to
establish who he was Adriatic Sea.

3 p. Cabanestoria dell’Adriatico(ll Lavoro Editoriale, 2014) 337-378.






FRANCESCOMASTROBERTI

THE ORDINAMENTA AND STATUTA MARIS OF TRANI AND
“M EDITERRANEAN COMMON LAw”

SUMMARY : 1. The domain of the Adriatic Sea. —The law of the Mediterranean Sea: thalinamenta
Maris of Trani. — 3. The&Consolato del Marand theOrdinamenta Maris

1. The domain of the Adriatic Sea

The history of Adriatic Sea has been long linke&/&mice, called “Adriatic Queen”.
Thanks to the political and military rise of they¢en city, a distinctive phenomenon
took place, representing a singular event after té¢¥iesRoman Empire fall: Adriatic
basin became a sort of political, economic andtamili community, whose head, “la
Serenissima”, imposed its own currency, rules anap.

The influence of Venetians across whole Adriatiastato Aegean islands and the
power of their fleet set that sea the most safel@diterranean: that was during an age
when the conflict against Islamic world made trémgl and trading extremely hard.
Venice, a city of traders and sailors, let tradpogts and autonomous and rich cities,
such as Bari and Trani in Pugfiagrow all across Adriatic Sea. In this contest, two
important political and legal research and confatoh branches raised: the domain of
the sea and the law of the sea.

The domain of the sed@he issue about taking control over the seasrbegalevant
worldwide between Sixteenth and Seventeenth cestulbecause of great geographical
discoveries, new trade routes openings and laigpe tcompanies raised on a global
scale. There were two main ways of thinking: thetfone promoted the concept of
mare liberum based on Natural Law; the second one thoughetpdssible to retain a
sort of property right over the sea, if it was cdetgly under some Power control. Hugo
Grotius proposed his idea of the freedom of thes s@aome of his best dissertations,
mare liberum. Anyway, many authors expressed adverse opinidesobviously find
out some Venetians across them, arguing that itpeasible to own the seas just as a
land on legal basis.For example, Giulio Pace de Beriga e dominio maris
Hadriatici disceptatid pushed on saying that the domain over the seaddshot have
been limited to coastal waters, because the rangy@xtension of the occupation should
have been exclusively depended on the control dégad country was able to get.
Paolo Sarpi’s attitude was more or less the same,he based Venice power over
Adriatic Sea on the historical fact of having kéylriatic safe from pirates, granting it
prosperity and growth:

1 Cf M. CostantiniUna Repubblica nata sul mare: navigazione e comimerd/enezigMarsilio, 20086).

2 H. Grotii, Mare liberum sive de jure quod Batavis competit indicana commercia dissertatid_ugduni,
Batauorum ex officina Ludovici Elzevirii (1609).

3 Cf G. Acquaviva, T. Scovazzi (eds)dominio di Venezia sul mare Adriatico nelle opeti Paolo Sarpi e Giulio
Pace(Giuffré, 2007).

4 G. Pace de Berigile dominio maris Hadriatici disceptatibugduni sumptibus Bartholomei Vincenti (1619).

® P. Sarpi, ‘Dominio del mare Adriatico della Sessiina Repubblica di Veneziai P. SarpiOpere varie del molto
reverendo padre F.Paolo Sarpi dell’Ordine dei SefivMaria, tome Il (Helmstat, per Jacopo Muller, 1750).
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“Ma mentre io dico che il Dominio del Mare sia natle a questa Repubblica,
creato insieme con lei, non voglio intendere, ch#otin un tempo abbia
acquistata la padronanza di tutto I'Adriatico, perde forse nel principio non
erano tante di poterlo custodire e guardare ti@.in progresso di tempo fatti
gl'lmperadori un’altra volta deboli, cessarono damdare Armata in Ravenna, ed
abbandonata quella parte, che & dal fiume di Tramtqua si ritirarono nella
Puglia, il che mise in necessita questa Republhbcquale era cresciuta anche di
forze a pigliar custodia piu ampia del Mare, e tenaetto da Corsari per
mantener sicura la navigazione, incominciando d#&i@iera della Marca
Anconitana, e dal Quarner fino a Venezia: il chectstava ogn’anno molto
sangue de’ suoi Cittadini. Per lo che siccomedgtéo, ch’il Dominio del Mare e
naturale alla Repubblica, principiato insieme cen nelle parti prossime a
quest’inclita Citta, cosi anche insieme si dee ,diohe sia amplificato
successivamente nell’altre parti di esso Mare,sdm® abbandonate da quelli, che
le possedevano prima, e prese in protezione, ediasialla Repubblica fin tanto
ch’ella s’e fatta Padrona di tutto il Golfo, e pgegccio eccede sei centinaja d’anni,
supera, e gia di molto ha superato ogni memoreghsi € confermato con la
consuetudine immemorabil&”.

In Sarpi’'s opinion, based ord6ttrina de’ giureconsulti manifested exertions of
public authority since immemorial times configuradusucaption and totally justified
Venice sovereignty and domain over Adriatic Seapi@aargument is particularly
interesting because it opposed who supported tlo&ide of natural law (especially
Grotius) by juridical arguments: for Sarpi thereswa reason to distinguish the seas
from the lands or to assimilate the seas to theaadt to the light. Anyway, Sarpi
separated Adriatic Sea condition (admitting of @my) from that of the oceans, on
which it was impossible to dominate:

“Non é pari la controversia tra Spagnuoli e glinalasi alla Causa delle
Serenissima Repubblica: prima perché le pretengiegi’Olandesi non sono
sopra un Mare serrato, limitato, posseduto e custasbn fatiche, e spesa da
tempo immemorabile, com’e questo di Venezia; trattdell’Oceano, che per la
sua immensita da niuna Potenza umana puo essadatpututto. Piu s’aggiunge,
che ancora non eccede la memoria degli uominiificgio della navigazione
degli Spagnuoli gia meno di cent’anni principiataddove nell’Adriatico il
Dominio e nato colla Repubblica, e stabilito da st@tudine immemorabile;
perloché non si ha da fare alcuna comparazionaetitg ragioni”.

2. The law of the Mediterranean Sea: th®rdinamenta Maris of Trani

The law of the sedn this contest, maritime law had a great t refeed It was a
priority to merchants to rely on an undoubted lasknowledged by each people across

® |bid, tome Il, 328-329.

" Ibid, tome Il, 350-351.

8 Cf R. Zeno,Storia del diritto marittimo italiano nel Mediterreeo (Giuffré, 1946); D. Gaetd,e fonti del diritto
della navigaziongGiuffré, 1965); G. Di Martino, ‘Statuti e consudini marittime (Storia del Diritto)’Novissimo
Digesto Italiang vol XVIII (1971) 399; U. Leanza, ‘La tradizione gidico-marittima del Mediterraneo: la
condizione degli spazi marini ed il regime dellavigazione nel medioevo e nell'evo moderno’, U. Larfg, G.
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Mediterranean Sea. Did this law exist? Roman Lawseaular, inexhaustible and
suitable for every legal need source, ruled naiagaboth inDigestoand in Codex
even if (that was a volunteer choice) so not red#igp (ancient Greek and Phoenician
consuetudewere let to rule locally). During the Middle Ages) important source from
Roman-Bizantine Law seems to be usddmos rodio nauticorut from XI century
particular kinds of sources appeared, geograpkiciersified® It seems that the first
source of this kind might come from Trani and ighti beOrdinamenta et consuetudo
maris edita per consules civitatis TrahVe necessarily have to be cautious because the
date of 1063 which appears in the document is disbhamd caused many discussions
across the historians. The historiographical vitigle of this important collection,
which remained unknown until 1839, means a lot alibe poor attention always
reserved even to relevant law sources from Southely!®. Italian Mezzogiornoand
Puglia have been a people crossroad and a shagéféent populations in centuries,
especially thanks to their geographical positioefoBe Norman unification, coastal
cities, submitted to a soft Byzantium domain, alsvagjoyed some autonomy, which let
them develop traffics and trades as far as possthiang the whole Middle Ages,
“Mezzogiornd was an “unarmed frontier” against Muslim thrdatt that did not affect
southern people’s will to challenge the sea andatggers in order to trade. Even before
Norman unification, towns like Trani and Bari wenmeportant trading centres, where a
consuetude-based maritime law represented theecehtcommunities’ juridical life.
Because of these reasons it has to be remarkaukt@teto focus attention on southern
towns’ law sources (statutes, capitulations, pegés often collected inbri rossi etc.),
which were a product of the strong influence antbmamy of Universitates It is
necessary to keep away the concept of Norman lanibic Killing every sort of
autonomy ofMezzogiornotowns, in order to pursuit the road traced by Eeaoo
Calasso inLa legislazione statutaria dell’ltalia meridionglevhere the great historian
of puglieselaw enlightened the importance of towns’ statdteSomething seems to
have been recently changed because there is somve attention on southern
Universitatessource¥.

Moschella, F. Pellegrino, M.P. Rizzo, G. Vermigleds§),Studi in memoria di Elio Fanaravol | (Giuffré, 2006)
241-262; V. PiergiovanniNorme, scienza e pratica giuridica tra Genova e t@ente medievale e moderno,
(Societa Ligure di Storia Patria, 2012); E. Spagriesodice della navigazione. Una vicenda giuridispeciale(ll
Campano, 2014).

® Spagnesi (n 8) 15.

10 R. Ajello, Il problema storico del Mezzogiorno: 'anomalia $mdstituzionale napoletana dal Cinquecento al
Settecent@Jovene, 1994).

1 F. Calassol.a legislazione statutaria dell’ltalia meridionalée basi storiche, le liberta cittadine dalla formiane
del Regno all’epoca degli statytCentro Librario-Multigrafica, 1971).

12y, CcarusoGli statuti della Bagliva: Trevico nel 17° secdlgd. La ginestra, 1997); R. Romano (@l statuti di
Alvignano del 1497 secondo un inedito del Settecgkona, 1998); C. Veterd,e Consuetudini di Napoli. Il testo e
la tradizione(Carlone, 1999); A. DidierGrazie e privilegi concessi dal marchese MeruaBtonaldi al casale di
San Giacomo nel 1582, (1999) 32 Rassegna Storixrtana 237; C. Leporesli Statuti del 1203: coscienza
civica e albori del diritto municipale in Benevented. Eurocom, 2000); L.M. Cestaro, “Grazie” e “Riegi”
concessi all’'Universita di Postiglione nel 1732001) 12/14 Il Postiglione 50; M. Pucci, ‘Citta, itorio e potere
nel Mezzogiorno aragonese. | capitoli concessilarSa da Ferrante d’Aragona e Roberto Sanseverihd462’,
(2002) 37 Rassegna Storica Salernitana 327; G. &tdree liberta di Ariano: ordinamenti municipali dialettica
sociale in Ariano Irpino (secoli XV-XVII)’, (2002)CXX Archivio Storico per le Province Napoletane A;
Espositol'infeudazione di Castellammare di Stabia a Giorda@olonna e i Capitoli del 1420(2003) CXXI
Archivio Storico per le Province Napoletane 93; Rp@aga, F. Nocco, M. Pepe, O.V. Sapio (edishro Rosso di
Taranto. Codice Architiano (1330-160¢@Societa di Storia Patria per la Puglia, 2014)DRlle Donne, ‘Bibliografia
statutaria della Campania (1996-200B)E. Angiolini, B. Borghi. A. Brighenti. A. CasamassinR. Dondarini, R.
Sernicolaleds),Bibliografia Statutaria Italiana (1996-200%Biblioteca del Senato della Repubblica, 2009) 35-42
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Let us back ta@Ordinamenta Marigrom Trani. In 1507, the volum8tatuta terrae
Appignaniwas published in Venice. It contained Fermo séstuocuments frommarca
Picenaand a not connected docume@irdinamenta et Consuetudo Maris edita per
consules civitatis. Trani. Al nome delo omnipotedi® Millesimo sexagesimo tertio
prima indictione This was republished three times, in 1589, in8L&8d in 1691. No
one cared about the importance of this document 11889, when Pardessus, inside
volume V of his monumental workollection de lois marittime antérieures au XVIII
siecle exalted this source, imposing that to the atbentif historians and accepting the
date of 1063 which appears in the document. It rbesthe first Italian collection of
maritime law, precedingabula de Amalph&1131),Costitutum Usus Pisanae civitatis
(1160-1161),Commentarii super consuetudini bus praeclarae afigt Bari (1204),
Statuta Tarretarundi Venezia (1225)Jmposicio Officiii Gazariedi Genova (1313),
Breve Portus Kallaretan{1318), Statuti di Rimini(1334), Capitula consulatus maris
Messang(1339) and Ancona’Statuto del Marg(1397). Before Pardessus, Napolitan
experts on maritime law, from Nicola Fortunato tachele de Jorio, did not mention
within their works, and neitheStorie, by Gregorio Grimaldi and Pietro Giannone,
makes any reference to Trani’'s statutes. It isch tfaat, after Pardessus had published
this source, a debate ddrdinamenta Marisbegan, in which their dating had been
questioned. Sclopidpostponed the date at 1363, while Volpicélkupposed they were
published in Latin at the end of Xl century, psady in 1183. This it is still an
unsolved issue. Anyway, it seems that a reflectwar the publishing in Venice of
Statuti tranesiin 1507, together with those from Fermo and sormeudhents from
marca Picenais needed it has to be remarked that Trani wasriveleetian yoke from
1496 to 1509 and it is probable that the publistohghe collection in Venice might
have helped in collecting and organizing local searof maritime law, which was
something the Dominator thought to be useful ineorid unify maritime law. In this
perspective it should also be seen the second attdr dtalian edition otlibro del
Consolato del Mare(Venice, 1539) which, as Spagnesi states, seemshéve
constituted — thanks to distributing skills of tlagoon city’s publishers — the starting
point to the further European diffusiof”.During the first half of the XVI century,
publishers in Venice aimed to provide ship-ownerd aailors with the legal tools in
order to face maritime ventures safely. On one, ditke interest was focused on local
Statutj on the other side ohibro del Consolato del Marewhich gets used as general
law of maritime trade in Mediterranean Sea, siteeend of XV century.

3. TheConsolato del Mare and theOrdinamenta Maris

It seems to be proper to investigate on the spoé@nsolato Del Mar® and on its
link with local sources, such as Trani statutesyriter to understand how maritime law

B F. SclopisStoria della legislazione italianavol | (Societa editrice, 1840) 168-170.

1 G. Volpicella,Gli antichi ordinamenti marittimi della citta di @ni (Potenza, 1852) 19.

15 Spagnesi (n 8) 22.

18 A, Solmi, Un falso documento relativo al Consolato del m@Fip. Ditta Dessi, 1912P. S. Leicht, ‘Consolato del
mare’,Enciclopedia Italianayol 11 (1931); O. Sciolld)ell’'edizione principe del Consolato del marssociazione
Italiana di Diritto Marittimo, 1934); R. Di TuccConsuetudini marittime del Medio Evo italiano nelélazione del
“Libro del Consolato del Mare”(Associazione Italiana di Diritto Marittimo, 1934(;. Giardina,Una traduzione
italiana del Consolato del mare del 147Societa Editrice del Foro ltaliano, 1936); M. Ghamo, Il libro del
Consolato del maréUnione Tipografica Torinese, 1959); S. CorriériConsolato del mare: la tradizione giuridico-
marittima del Mediterraneo attraverso un’ediziontliana del 1584 del testo originale catalano del84
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acted between XV and XVI century: that was a pmity changing and complex
period, in a Venice controlled area as Adriatic was

Libre de Consolat de Mer diffusion is strictly linked to the rise of Housd o
Aragon, which extended its influence over the mpatt of Mediterranean basin
countries (Castile, Catalonia, Sardinia, Sicilyng@dom of Naples), between fourteenth
and fifteenth century. In those years Barcelona ohthe most relevant ports for
maritime trade, succeeded in imposing its @mensuetudesaccepted by all the sailors.
This was the wayConsolato Del Mareborn and its contents began being diffused all
around Europe. As it has been underlined, the foomg@rocess o€onsolato Del Mare
and its actual text still remain both an enigmaigtorians. It is a fact that a first edition
was published in Barcelona in 1494 and, as we bafdre, involgare language in
Rome, Italy, in 1519. This work circulated acrossrdpe for at least two centuries,
representing the common law of the people livingtlom coasts of Mediterranean Sea.
Here is what Pier Silverio Leicht states abGonsolato del Mare“ll Libre de Consolat
de Mar é un testo di consuetudini marittime del bacino Melditerraneo, redatto a
Barcellona nella seconda meta del sec. XIV. E odena giurista privato, che raccolse
gli usi formatisi un po’ per volta fra la genterdare che frequentava i porti di Spagna,
d'ltalia e di Francia. Particolarmente notevoléndllisso del diritto marittimo italiano, e
in primo luogo del diritto amalfitano e delle coesudini di Pisa e di Genova. Il testo e
scritto in un idioma di tipo catalano. Esso ha geaimportanza per la storia del diritto
marittimo, sia per la vastita delle materie cherabtia, sia per I'estesa influenza che
acquisto rapidament&”

Giuseppe Lorenzo Maria Casaregi, who attendededadfinitive edition of the text,
published in Florence in 1719 (reprinted in Luccali720, in Venice in 1737, in
Livorno in 1738, in Venice in 1802 and in Turin1911), made some reference to 17
collections enacted in Rome, Acri, Majorca, Pisardéilles, Almeira, Genoa, Brandi,
Rhodes, Morea, Costantinopoli (3), Alamania, MessiRaris and Majorca between
1075 and 1270. According to Casaregi — who prodacptactice-oriented comment to
Consolato- this was the redlonsolato Del Margin which this is no presence of any
added chapter exclusively dialing with Barcelona:

“Finalmente sappia il lettore, che il Consolato dehre consiste solamente in
dugento novantaquattro Capitoli, che per I'appwsda que’ medesimi, che qui
vengono da me spiegati, e che, come dianzi si ,digsai leggi universali,

accettati furono comunemente, poiché gli altri ehesuddetti vanno congiunti,
non sono che disposizioni particolari di Barcellofete ne’ tempi appresso, le
guali sendo stampate tutte in un libro, han datasione a molti di crederle una
continuazione del Consolato del Maré”.

According to CasaregiConsolato Del Maregot a universal relevance that
distinguished it from other collections, which mlat a local dimension onlyQueste
leggi — Donato Donati says in 17@8bnsolatés Lucca edition prefaceperché piene di

(Associazione Nazionale del Consolato del Mare, 2005PiergiovannilLa “Spiegazione” del Consolato del mare
di Giuseppe Lorenzo Maria CasarggfiMulino, 2006); M. Bonomelli]l diritto di andar per mare: il Consolato del
mare e le norme sulle assicurazighiova Charta, 2008).

7 Leicht (n 16).

18] consolato del mare colla spiegazione di GiuseMzeia Casaregiin Lucca per Sebastiano Domenico Cappuri
e Antonio M. Santini a spese di Donato Donati ()7Richiarazione necessaria dell’Operé/.
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equita ebbero forza di innamorare le nazioni pmat, e giunsero ad esercitare il loro
impero anche sopra i popoli non soggetti alla patksislativa del loro compilatoré®.

Which was the relation betwe@&tatuti tranesandConsolato Del Mare® The first
ones are not a “source” @onsolatoand they might be older than the first collection
composingLibre. Anyway, it is possible to suppose that there tfazuments hold
common origins, related to very ancient Mediterean8ea people’s traditions: “Queste
raccolte — Saverio di Nisio states, especiallyrrefg to Statuti Tranest sono innestate
sostanzialmente sul grande tronco della civiltaidica ellenico-romana con I'apporto,
man mano del diritto bizantino, dei testi dell’arie mediterraneo e degli usi formatisi
nei secoli posteriori sino ad esse. Ma di tuttdljoenenso patrimonio ciascuna prende
a sistemare una parte piu 0 meno ampia, probabigérmuregli istituti che ricorrevano
pit frequenti nella pratica localé* These collections were born with no interventign b
the State (which means a lack or incompletenegmwlitical power during the Middle
Ages, as Grossi states, pointing out this elemertha most identitary aspect of this
period?): that caused the birth ebnsuetudeshich were considered as binding as law.
The lack of the State’s political power lasted foore than one thousand years,
precisely until 1681, when Louis XIV collected nga&iion laws in famou®rdonnance
de la Marine This one was partly constituted by Mediterranealtections and partly
by Anseatic towns’ laws: thanks to that, Northerawienters Mediterranean Sea.
Afterwards, everything would have been merged Mdpoleonic codes. As it has been
recently said, there are relevant legal norms, @ajbe in Trani’'s Statutes, which one
even more evolved tharex Rhodiathe most diffused Roman source about maritime
law.

We find the most interesting references just altbetsailor's Person: sailors were
preserved from shipatrone’sexcessive powet’

“IX. Propone dice et determina et diffinisce li sliconsuli de mare che veruno
patrone non possa lassare nisino marinaro altraaqndosse per quatro casone et
defecti de esso marinaro: prima per biastemare [Hosecunda per esser
meschiarolo, la terza per essere ladro, la quantdup uria. Et per queste quatro
cose lo patrone possa lassare lo marinaro et cerldum terra ferma et fare
rasone loro in terra ferma”.

“X. Propone ed diffinisce li predicti consuli de mache se uno marinaro se
partesse con la nave de la sua terra et admalassedeve havere tutta la sua
parte”.

“XVI. proponemo dicemo et sententiamo nui consukdicti, che qualunqua
patrone menasse scrivano, che qualunqua patrdoaletlia essere iurato del suo
commune et de esser bono et leale. Et questo pittone non possa fare scrivere
nisuna cosa che habia con nissuno mercatante amesiaoel marca tante de
presente, overo altro testimonio. ElI somigliantsoc&t termine sia coli dicti
marinari. Et se altro, overo el contrario de caxesse et scrivesse, che quello suo
quaterno over libro non sia tenuto ad nulla rasioeead esso se deba dare fede
alcuna. Et se questo scrivano reccuesse mercantaldl mercatanti et

9 bid, 2-3.

20 M. Filosa, ‘Lo scrivano deglDrdinamenta Marigdi Trani al Consolato del marg1979) XXXII Archivio Storico
Pugliese 260.

21 5. Di Nisio, ‘Degli ‘Ordinamenta et consuetudo maris Trani’, (1963) XVI Archivio Storico Pugliese, B.

22p_ Grossil'Ordine giuridico medievaléLaterza, 2014).

2 Ordinamenta et consuetudo maris edita per constilétis Traniin Volpicella (n 14) 39-50.
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manchasseli sia tenuto ad mendarlo esso scrivarlo; discto quaterno si deve
esser coperto di carta pecudina”.
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THE GEOPOLITICS OF THE ADRIATIC -|ONIAN M ACRO-REGION
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region’s geopolitical value. — 4. What kind of Epe® — 5. Conclusion.

1. Introduction

Macro-regions have developed as a response totisderable challenges posed by
the globalized economy on nation-states. Westphadigitoriality and nationally based
governance institutions are blatantly unable to aganthe complexities of transnational
economic processes, with their related impact mothhuman communities and the
environment. Macro-regions represent one of theiptesanswers to this inability. By
“including territory from a number of different cowies or regions associated with one
or more common features or challengesyacro-regions contribute to a much needed
rescaling and restructuring of state power and gm@ree processes both above and
below the nation-state.

This rescaling and restructuring have taken marferént configurations. In the
European context, the idea of a “Europe of regidmsS affirmed itself as one of the
most promising answers to the increasingly manifagossibility to efficiently govern
complex cross-border events through national prograAccording to the European
Commissiorf, a macro-regional strategy involves three companehy an integrated
framework relating to Member States and third coastin the same geographical area,;
2) the ability to address common challenges; 3) #ed possibility to benefit from
strengthened cooperation for economic, social amitdrial cohesion. These elements
combine to transcend traditional Westphalian staadhby involving sub-national and
supra-national actors in a multi-level governangstem.

Macro-regions may be based upon cultural or ethffinities, a common historical
background, functional links or common interester-a combination of all of these
elements. In the case of the Adriatic-lonian Ma@gion, the maritime dimension is
central. The macro-region revolves around its rahtaxis, the sea. Marine biodiversity
is high, but a considerable number of species adarggered. While the Adriatic sea
basin remains an important area for fishing, figitlss have suffered from overfishing.
Water discharges of industrial activities and urbad areas, as well as intensive coastal
tourism, have increased the level of pollution. 9Béfre oil and gas platforms and
terminals involve further pressure on the environinén such a context, research has
identified a strong potential in maritime spatikdqming in the regiof.

Partly in response to these challenges, and partiysponse to the difficulties in the
European integration process (see below), the EampCommission officially

1p. SameckiMacro-regional Strategies in the European Uniddiscussion Paper, Stockholm, 16 November 2009.
2 EuropeanCommission,Report from the Commission to the European Parligmére Council, the European
Economic and Social Committee and the Committee gfoRe concerning the added value of macro-regional
strategies 27 June 2013, COM (2013) 468 final, para 2.

3 European Commission (Directorate-General for MagtiAffairs and FisheriesJhe Potential of Maritime Spatial
Planning in the Mediterranean Sea. Case Study Rep®Hhe Adriatic Sea Brussels, January 2011,
<http://ec.europa.eu/maritimeaffairs/documentasitidies/documents/case_study_adriatic_sea_en.pdf
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launched on 18 June 2014 a new EU Strategy foAthm@tic and lonian Region in the
form of a Communication and an Action Plan to hilg region — which comprises 70
million residents — reap the benefits of closerpmyation in promoting the maritime
economy, preserving the marine environment, conmgetransport and energy links,
and boosting sustainable tourism. The Adriaticdoni macro-regional strategy
replicates the underlying rationale and strateggspted with the Baltic and Danube
macro-regions, established respectively in 2009 20itil, but it develops a region-
specific approach based on four thematic pillarsictv include: 1) Blue Growth; 2)
Connecting the Region (transport and energy netsyp® Environmental quality; 4)
Sustainable tourism. In addition, two themes cubss these pillars: 1) Research and
innovation; 2) Capacity-building Overall, the objective is to combine environmental
protection, with a focus on the Adriatic and lonseas, with the support of economic
activities and the development of communication emergy infrastructures.

Needless to say, despite the connecting presentte &driatic and lonian seas, the
existence of a macro-region cannot be taken famtgch but represent the outcome of a
process of construction, which is ongoing. Ultinhatéhe building of a macro-region
will blur the distinction between the “internatidhand the “local” and, because of the
involvement of both EU states (Croatia, Greecdy kad Slovenia) and non-EU states
(Albania, Bosnia-Herzegovina, Montenegro and Segrbiawill soften the distinction
between “Europe” and “non-Europe”. Indeed, macieres are based on the
presupposition that national boundaries are sgc@ihstructed and mutable elements
artificially separating the borderlands where sodieraction and exchange is
frequent

Macro-regions are both actors operating acrosometiborders and tools in the
hands of European institutions and nation-statg@aiteue their strategic interests. While
states’ strategic interests change from one maggmn to another, European
institutions have endorsed all of them for at ledsee main reasons. First, they
contribute to address local problems directly inimmd a relatively small number of
states — and thus supposedly opening the way ftterbeohesion at the EU level;
second, they support the Europeanization of local @egional governments — thus
favouring the process of integration into the Ehkird, the involvement of local actors
in multi-level governance is supposed to providecceteness and effectiveness in
policy-formulation and implementatidh.

These advantages constitute the so-called addeagk @&l macro-regions which,
however, are expected to play out in context ofEhkeimposed “three no’s”. no new
regulation, no new institutions and no additionahding. These strict limitations
represent both a serious constraint and an opptytior macro-regions. On the one
hand, they may push macro-regions towards irreleedry drastically reducing the
chances of planning and implementing concreteaitiviés. On the other hand, the
effective integration of existing norms, institut® and funds in a transnational
framework may constitute the real added value afrmaegional strategie’s.

4 EuropeanCommission,Communication concerning the European Union StratEgythe Adriatic and lonian
Region 17 June 2014, COM(2014) 357 final

® F. Celata, R. ColettiSoft, Mobile or Networked? Cross-Border Cooperationd #me topology of the European
Union Frontier, EUBORDERREGIONS, Working Paper Series 2, April 2012.

® European Parliament (Directorate-General for hmkrPolicies), New Role of Macro-Regions in European
Territorial Cooperation - StudyBrussels, 2015.

" A. Stocchiero,A New European Turnaround? Geopolitical Effects &f Bl Crisis on the Borders and the
Cohesion Perspectives with the Neighbq@sSPI, January 2015) 35.
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Against this background, this chapter discussesmam issues. First, it argues that
the establishment of the Adriatic-lonian Macro-megreflects the outcome of a process
of convergence between Italian and EU’s foreigngyahterests. Second, it examines
the development of a European geopolitical modsetdaon multi-centred regionalism.
On balance, while there exist considerable cha#leng the process of implementation
of the Adriatic-lonian macro-regional strategy, atireless this initiative represents a
further attempt to involve the South East Europagea within the European political
and institutional space.

2. Italy as the regional hegemony

Italy has strong security, economic, and energgrasts in developing an integrated
area between the eastern and western sides ofdhatid and lonian seas, and more
generally in stabilizing the western Balk&rBEhese interests involve trade, investments,
human mobility, tourism, and environmental protecfi Italian presence and activism
in the region is generally well received, sincdylia a key economic partner for most
states in the area. Italian foreign direct investm@&DI) ranks among the ten major
investors — with Serbia, Croatia and Albania atingcmost investments. The Marche
region accounts for about 12 % of Italian FDI ine thvestern Balkan statés.
Unsurprisingly, this region has been strongly cottedito the promotion of a macro-
regional strategy.

The establishment of a macro-region representsutmination of an Italian foreign
policy effort, with limited contributions by otheyarticipating states. Little national-
level debate has occurred in the process of fortimgla strategy for the Adriatic-lonian
Macro-region, with only Croatia presenting a noiperaon its views and prioriti€s.In
this context, Italy has been at the forefront inedeping the idea and in asking the EU
to establish a macro-region for the Adriatic-lonapa.

At least since October 1999, when the Italian govemnt presented at the Tampere
EU Summit its Adriatic and lonian Initiative, Italyas spent much political capital to
draw the attention of European partners on thelenod and challenges confronting the
region. The Adriatic-lonian Macro-region, and mgenerally the western Balkans, is
one of the few areas where Italy can play an acme visible role. For decades, Italy
has attempted to act as a “bridge” between EuropeNorth Africa/Middle East, but
with little success. The deteriorating securityaiion on the Southern Mediterranean
shores in the aftermath of the so-called “Arabrgpfias well as the worsening situation
in Syria and the rise of the Islamic State, hathrrdiminished Italian policy influence.
In this geopolitical context, the Adriatic-loniamea, and more broadly the western
Balkans, represent an opportunity to raise theidargolicy profile of a weak and
indecisive middle power such as Itafy.

8 A. Molnér, ‘Towards an EU Strategy for the Adriaticdalonian Region’ in A. Agh, T. Kaiser, B. Koller (8ds
Multi-level Governance and Differentiated Integaatiin the EU(Blue Ribbon Research Centre, 2014).

° A. StocchieroThe External Dimension of the European Union MaResgional Strategies in the Mediterranean
CeSPI Working Paper 77/2011.

10 E. cutrini, F. Spigarelli, ‘The Role of Italian FDM Southeast Europe’s International IntegrationFécus on
Investors from the Marche Region’, (2012) 9 Europdaurnal of Comparative Economics 395.

1 Stocchiero (n 9) 7.

12 R. Belloni, ‘Italy in the Balkans: An Emerging Actior Its Neighbourhood’ in M. Carbone (edfgly in the Post-
Cold War Order: Adaptation, Bipartisanship, Visibjl{Lexington Books, 2011)
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While the establishment of an Adriatic-lonian Macegion constitutes a (minor)
success for lItalian foreign policy, within the igad political-institutional environment
there exist different interests and priorities, hwvgome actors prone to consider the
macro-region as a tool to sustain the Europeagiat®n of the western Balkans, while
others primarily concerned about the economic dppdies that it may offer. As
Stocchiero aptly argués the two interests are not necessarily in conttadicalthough
a balancing act needs to be found between thefatif concerns and priorities. The
fact that since the early 2000s both centre-righd aentre-left governments have
expressed a keen interest in the initiative, andengenerally in the western Balkan
region, may testify to the presence of an unusiparbsan support for the macro-region
and its problems and opportunities. In particutare of the issues that unite national
level actors is energy. The region is strategicllbated in an ideal position to become
the energy hub of Europe. In February 2013 Albait@y, and Greece signed an
agreement on the construction and operation ofasFAdriatic Pipeline (TAP), whose
construction is planned to begin in 204¢6The TAP will transport Caspian natural gas
to Europe and will cross Greece, Albania, the Adriaea and join the Italian natural
gas network in the South of Puglfa.

In addition to state-level institutions and actdssth sub-national and civil society
players have performed an important role in suppgrthe establishment of the
Adriatic-lonian Macro-region. Enduring bottom-upcéanges involving both economic
and civil society actors have laid the groundwark flirther cooperation. In particular,
during the 1990s Italian civil society establistzediide net of relationship involving all
former Yugoslav state$. With the end of the wars, regional links and nekso
flourished - involving, for example, Adriatic andnliian cities and towns, chambers of
commerce, ports, as well as universities. In tloistext, the Marche region has been
actively engaged in promoting both the Adriatic dodian Initiative and the Adriatic-
lonian Macro-region. As mentioned above, the Marobgion has strong economic
interests in the western Balkans, but at the same it has endorsed a broader
geopolitical approach. In his opinion “Territoriaboperation in the Mediterranean
through the Adriatic-lonian Macroregion”, preparfed the Committee of the Regions
in 2011, then President of the Marche Region (Qwario Spacca) identified the
strategic value of the macro-region as a tool dailitate the entry of third countries
into the European Union by drawing on the sharéetrésts of the regions”.In sum, a
number of national, regional, and local interestsl activities converged in the
assessment of the macro-region as a useful tool, prapared the ground for its
establishment.

13 A. Stocchiero, ‘La prospettiva della macroregiamkiatico-ionica nella politica estera italiana’ An Stocchiero
(ed.)La strategia dell’Unione Europea per la regione mdico-ionica e la politica estera italianéCeSPI/ISTRID,
2014) 33.

14 Agreement among the Republic of Albania, the HiellRepublic and the Italian Republic relating teetfirans
Adriatic Pipeline Project13 February 2013.

15 A. Prontera, ‘Italian Energy Security, the South@as Corridor and the new Pipeline Politics in \&esEurope:
from the Partner State to the Catalytic State’, §0Journal of International Relations and Developtmen
<www.palgrave-journals.com/jird/journal/vaop/ncurull/jird201531a.html>.

18|, RastelloLa Guerra in CasdEinaudi, 1998).

17 European Union, Committee of Regiokgorking Document of the Commission for Territoriah@sion Policy on
Territorial Cooperation in the Mediterranean throughe Adriatic-lonian Macroregion19May 2011, COTER-V-
106, 2.
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3. The European Union and the macro-region’s geopitical value

While Italy has promoted the macro-region and asRadssels to establish it, EU
policy-makers have initially demonstrated a limitaterest for the initiative — possibly
considering it as a distraction from the on goirmgcpss of European integration.
However, the experience with the enlargement tatr@eand Eastern European states,
when the EU relied significantly on cross-border operation programmes
(institutionalized in the form of Euroregions), demstrated the useful role regional
strategies can play in the enlargement process teareng ground for aspiring new
members. With their focus on small projects affegtitizens’ daily lives, Euroregions
contributed to ease mutual suspicion, foster liagsss the border, support economic
development, and provide opportunities to engagemirti-level governancé& In
practice, through the support of a number of fugdichemes (such as INTERREG,
TACIS, and PHARE) the “EU space” was extended actbe border before any of the
aspiring new EU members actually joined the Urlion.

Building on this experience, the EU strategy exgiaffirms that the macro-region
is expected to play an important role in promotthg European integration of the
Western Balkans. The Adriatic-lonian Macro-regiamilarly to what happened in
Central in Eastern Europe with the establishmerEwbregions, aims to contribute to
the Europeanization of non-EU states at the timeerwhhe promise of future
membership in return for reforms is hollow and &ygoff the agenda. Indeed, as it took
office in November 2014, the European Commissioesident Jean-Claude Juncker
suggested that no further enlargement is expectéake place within the timespan of
the Commission mandate (that is, until 2019). Whllencker’'s statement largely
expressed the obvious, since no western Balkae siitbe ready to access the Union
for several years to come, it nonetheless proveshodaizing for aspiring new
members, and raised doubts about the EU’s ultiinéations vis-a-vis the region. The
statement confirmed how politically and economicatiarginal the area has become, a
sort of “periphery of the European periphef$.”

The EU’s apparent lack of enthusiasm for any furrdargements after the entry of
Croatia on 1 July 2013 has contributed to strengtihethe western Balkans a latent
Euroscepticism or, more precisely, a “EU-sceptici$hiThe outbreak of the economic
and financial crisis in 2008, and the difficulty finding seemingly efficient responses
to it, had already eroded Europe’s image as a ¢diqulosperity and stability. The EU’s
tough stance on future memberships, together wiehrelated application of strict
conditionality vis-a-vis candidate countries, hagher undermined the EU’s appeal in
the region. In this context, Russia has been ptpgimore assertive and influential role.
From a Russian perspective, the western Balkanesepts an important strategic area,
at least for two reasoni$.First, the region is a valuable transit zone fasftan gas.
Moscow plans to replace transit through UkraindnaitBalkan route before 2020. After
the abandonment of the South Stream project, tirerdiplan foresees the building of a

18 J.A. Yoder ‘Bridging the European Union and Easteumope: Cross-Border Cooperation and the Euroregions’
(2003) 13 Regional and Federal Studies 90.

19 G. Popescu, ‘The Conflicting Logics of Cross-BordeteRiétorialization: Geopolitics: Geopolitics of Earegions

in Eastern Europe’, (2008) 27 Political Geograph§.4

20 D, Bechev,The Periphery of the Periphery: the Western Balkand the Euro Crisi{European Council on
Foreign Relations, 2012).

2L R, Belloni, ‘L'euroscepticisme croissant des Balkaeidentaux’, (2014) 6 La Revue Nouvelle 18, 23.

22 R, Belloni, ‘Balcani, quell’assenza UE che lasciazgpalla Russia’l'Unita, 26 August 2015.
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gas pipeline that, through the Black sea, will hedaurkey and from here Western
Europe.

Second, while Russia is well aware that it is rié do provide the western Balkans
with a realistic alternative to the developmentloiser ties with the EU, it nonetheless
attempts to create obstacles to the (slow) prooEEsiropean integration. For example,
the outbreak of a (controlled) crisis in the regwould shift international attention
away from the situation in Ukraine, and contribtdebring to the surface European
divisions. Unsurprisingly, the political crisis iMacedonia, which intensified in the
course of 2015, has seen the direct involvememflagcow, which tried to influence
Macedonian politics for its own foreign policy inésts.

In sum, membership prospects for South East Euromtates have become
intangible, a sense of EU-scepticism has beendakotd in the region, and other major
powers — above all Russia — have been expandingitifieence in contraposition to
European interests. In this context, the Adriatickhkn Macro-region represents the
attempt to keep the region on the enlargement agemidile not explicitly engaging in
enlargement politics. In other words, the macraeegonstitutes both a way to avoid
enlargement and to continue it by other means.vdiids enlargement because, by
establishing a form of cross-border cooperatiorpostpones answering demands for
full membership. At the same time, the macro-regammtinues on a process of
expansion of EU’s norms and hegemony on its Soa#t &eighbours.

4. What kind of Europe?

The EU does not have a single strategy towardsEidnmembers. Since the
establishment of the Baltic Sea Region in 2009o¥a¢d by a Danube Region in 2011
and by the Adriatic-lonian one in 2014, the EU Hamonstrated a growing interest in
supporting cooperation in greater European regidhthe same time, however, the EU
has developed another wide range of foreign potmgls towards states in its
neighbourhood and beyoAdThe lack of a single strategy towards non-EU mesbe
ultimately reflects the co-existence among Europgenicy-makers of different
political-institutional logics. In turn, this co-estence reflects the EU’s own evolution
from a rather limited political-economic institutial arrangement involving a few
states, to a major actor composed by 28 membemwwiBg and Joenniemi have
identified 3 different geopolitical models, widedynployed in the literature, to describe
this evolutior?

First, the Westphalian model suggests that the E£&kssuming the characteristics of
modern statehood, with sovereignty shifting frontioraal to supranational institutions
in Brussels. From this perspective, the EU is seean empire in the making, which
engages in a politics of difference and exclusidrlevmposing its norms and interests
abroad®™ However, the re-nationalization of foreign poliayhich has followed the
outbreak of the global economic and financial erigi2008, raises serious doubts about
the current relevance of this model. European staée increasingly re-asserted their

ZR.G. Whitman, S. Wolff (eds.J;he European Union as a Global Conflict Mana¢Reoutledge, 2012).

24 C.S. Browing, P. Joenniemi, ‘Geostrategies of theofiean Neighbourhood Policy’, (2008) 14 Europeaurdal

of International Relations 519.

% B, Dimitrova, ‘Imperial Re-bordering of Europe: Tkiase of the European Neighbourhood Policy’, (201) 2
Cambridge Review of International Affairs 249.
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sovereign prerogatives in all policy-making fields;luding foreign policy. In Southern
Europe, Italy plays a hegemonic role in relatiomms its neighbours, and the
establishment of an Adriatic-lonian Macro-regiorstifees to (above all) Italian
perseverance and influence.

Second, a Eurocentric or imperial model is arrangenind a European core with
various degrees of differentiation the further avirayn the centre. This model reflects a
logic of “concentric circles” and interprets powas emanating from Brussels and
moving outwards towards the periphery and beyorsda eopolitical entity, the EU is
thought to both insulate itself from external thseirough impermeable borders and to
promote peace and stability through various formhsagsociation and cooperation
agreements and partnerships. This kind of geopalitapproach is perhaps best
described as a kind of “regulatory imperialism” hvitegard to the Union’s drive to
extend its norms and values to the rest of the dverktarting from its near abroad.
Whether this imperial logic accurately reflects #nolution of the Union remains a
matter of debate. However, it is indubitable thairae of instability (such as during the
wars in the Balkans in the 1990s or in the aftehnadt the “Arab spring” in North
Africa), the EU tends to interpret its outside aarce of insecurity.

Third, the neo-medieval model conceives of the Elhaetworked political space
characterized by a polycentric system of governmaendtfuzzy borders where multiple
and overlapping jurisdictions oversee territoriexreéasingly heterogeneous both
culturally and economicall§® Importantly, there is no one centre in this mdule, as
the metaphor of “Europe of Olympic Rings” nicelyggests, there exist various
regional cores cutting across borders and levelauhority. While Browing and
Joenniemi focus on Northern Europe and the Northemmension as the most
significant empirical illustration for this modehkll macro-regions, including the
Adriatic-lonian one, could actually be describedaasing in a rather decentralized
Europe. Macro-regions suggest the existence ofragean integration process which is
not simply directed by a strong centre from wheskcpes emanate, but evolves around
multiple and diverse regional sites. In this contélke promotion of forms of cross-
border cooperation focusing greatly on civil sogidievelopment further suggests a
departure from traditional state-centred geopiftic

Above all, macro-regions provide an opportunitymove away from a Eurocentric
“Europe of concentric circles” towards more equatl ashared partnerships — even
despite the material asymmetries between EU andEtbrstates® In a Europe of
Olympic Rings, each ring should be seen as interected to the other ones. The
Adriatic-lonian Macro-region could primarily be kad to the Danube macro-region.
Significantly, membership overlap to an extent,hwBosnia-Herzegovina, Croatia,
Montenegro, Serbia and Slovenia belonging to badbrotregions, in a model of “open
regionalism®® connecting the area to regional and wider netwdrks such a model,
the macro-region is expected to be inclusive anendpwards all of its neighbours,
with a particular attention to Turkey and the Migl@ast, in order to deal constructively
with common problems, including the management rofMng migration flows and
humanitarian needs emerging from instability in tNgkfrican and the Middle East.

28 3, ZielonkaEurope as Empire: the Nature of the Enlarged Europdaion (Oxford University Press, 2006).

27 3. W. Scott ‘Reflections on EU Geopolitics: Consatidn, Neighbourhood and Civil Society in the Reairteof
European Space’, (2011) 16 Geopolitics 146.

28 Stocchiero (n 7) 28.

29p. Stubbs, C. Solioz (edg)pwards Open Regionalism in South East EudgEmos, 2012).
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Drawing from Walter$? Browing and Joenniemi further illustrate how the
Westphalian, imperial and neo-medieval models cdnuw&o four different geo-
strategies with regard to the various ways borgeces are organized. First, the
“networked (non) border” involves a partaking ofpensibilities between EU and non-
EU members and actors on the basis of shared llipengiples and values. Second, the
“march strategy” envisages the creation of secuargas, or buffer zones, along the
border in order to keep disorder and instabilityaatlistance. Third, the “colonial
frontier” foresees the transformation of the owtsial such a way to make it compatible
with the inside, and thus easier to absorb/incafgovithin the Union. Finally, the
“limes” creates an enduring separation betweennside and the outside, without any
attempt to incorporate the latter into the former.

While these geo-strategies are clearly overlappimgpractice, and crucially
influenced by the stance of external players (ViRilssia central in the geo-strategic
assessments of the EU), they are useful in drawaftegntion to the existing diversity in
EU foreign policy. According to Browing and Joermie in the northern area
networked borders reflect extensive regional coatper; in the East, EU enlargement
testifies to the combined influence of a “march”dattolonial” strategy; in the
Mediterranean, the focus on the “limes” reflectt®rg-lasting divide between Europe
and North Africa. Stocchiero takes the analysishier by explaining how different geo-
strategies translate into a set of complex and oaitg policies: EU immigration
policy, for example, reflects largely a “limes” a&tiegy while, by contrast, trade policy
suggests the emphasis on breaking down and netvgookirders”

In sum, the EU’s external policy cannot easily bederstood as a hegemonic,
imperial project, but rather as a hodgepodge déht cross-border projections. With
regard to South Eastern Europe, the creation ofAdnatic-lonian Macro-region
evolves from a broader evolution of the relatiopshetween Europe and the western
Balkans. Historically, the Balkans have been urtdecs as a region external to
European civilization, and thus to be kept at arlargyth. The “Balkans” has been the
depository of negative perceptions and, in therei@h of the violent process of
Yugoslav dissolution, occasionally continues tesben as a “problem” to be addressed,
rather than a (perhaps dysfunctional) part of taegean family. Unsurprisingly, to use
Walter’'s terminology, the “march strategy” and tiienes” have been the prevailing
European geo-strategies vis-a-vis the region.

Since the early 2000s these perceptions have beety £hanging in the direction
of less drastically negative views. Accordinglye tBU’s approach moved from a logic
of exclusion to one of inclusion based on the psaf future membership of the
Union. Ultimately the Balkans constitute a refleatiof the European past, and thus a
repository of troubling memories involving autharianism and war, rather than simply
an instance of Europe’s Oth&rAs a result, the Balkans, not unlike Western Eerop
can reach a post-modern, Kantian condition of peaw stability. On this basis, a
“colonial frontier” strategy aimed at the transf@tmon of the region has taken ground.
Significantly, the “western Balkans” has been dedisn Brussels as a bureaucratic
rather than geo-political category to describeaimather aseptic manner, all of those
states involved in the EU integration process. dileation of an Adriatic-lonian Macro-
region, in particular with its civil society compemt, adds a “networked (non)border”

30\, Walters, ‘The Frontiers of the European UniarGeostrategic Perspective’, (2004) 9 Geopolitié4.6
31 Stocchiero (n 7).
32 See M. Todorovdmagining the Balkan@xford University Press, 2009).
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element to the European approach, and signalstefushift in the way the “Balkans”
are understood and interpreted in Europe. Pufférdntly, the macro-region constitutes
another instance of a broader re-conceptualizatidcurope where regional differences
are recognized and promoted, where the presencriltiple centres is acknowledged,
and where borders are fluid and not necessarilyesspg opposition to “non-Europe”.

5. Conclusion

The achievements of any macro-region will ultimatelepend on the political
support it will receive from national and regior@licy-makers and administrators.
However, such a support cannot be taken for gramiedtro-regions are paradoxical
entities, since they are based on conflicting Isgan the one hand, the territorial logic
of the nation-state contributes to conceive of bosdas sharp dividing lines. On the
other hand, cross-border cooperation induces aebdnddging territorial logic. These
conflicting logics explain why national governmemtsly simultaneously promote and
undermine macro-regions. National governments maypat the development of
cross-border links, but their ultimate goal is &2 umacro-regions in order to tackle the
limits of Westphalian sovereignty, rather than eate integrated territorial entitig$.

In a context dominated by perhaps contradictoryorjtiés, the impact and
effectiveness of macro-regional strategies can &lye overestimated. On paper,
macro-regional strategies look like the most reabtantool to address common issues
and problems in a particular geographical spacer#atice, effectiveness depends on
several factors including, in addition to governtsérpolitical will, administrative
capacities, efficient multilevel governance mechkars, and the availability of resources
to turn general priority areas into concrete prigjeand programs. In this regard, the
post-2008 Europe-wide economic and financial cnsés/ complicate the task, not least
because the EU budget for the period 2014-2020bkas reduced compared to the
previous 2007-2013 cycle. Seen from a cohesionppetive, the economic and
financial crisis has had a visibly negative imphgtincreasing disparities of wealth
between region¥' Macro-regional strategies could contribute to reeethis trend,
crucially by involving EU and non-EU states, butémains to be seen whether they
will be able to use a diminishing pool of resourgesynergic and more efficient ways.
Ultimately, however, the macro-regions’ real adgatle may lie less in their practical
achievements and more in the mental maps, or “g@bigal imaginaries® of
common belonging and sharing that they could couatei to foster.

33 G. Popescu, ‘The Conflicting Logics of Cross-BordeteRéorialization: Geopolitics: Geopolitics of Earegions
in Eastern Europe’, (2008) 27 Political Geograph§.4

34 p. FaucheurCohesionPolicy Facing the Crisis: What Effects for the E®Rsgion? Policy PaperNotre Europe,
15 January 2014.

% Celata, Coletti (n 5).
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and lonian Region. — 8. Conclusions.

1. Introduction

The aim of this paper is to examine the role of imaegional strategies in the
governance of marine spaces, in particular comgaha model of the EU Strategy for
the Baltic Sea Region (EUSBSR) with that of the Etdategy for the Adriatic and
lonian Region (EUSAIRY.

It is necessary to point out that it issai generiscomparison as the Baltic macro-
region is in an advanced stage of its developrhedtile the Adriatic and lonian macro-
region is taking its first stepsHowever, a comparison between the two macro-regjion
strategies is possible precisely because the mar@ageof marine spaces is a common
objective of both.

The paper begins by briefly examining the role @fcno-regions in the context of
EU policies and law. Then, it examines the Balticatgy, in particular the objective
“Save the sea” and the connected policy areaslagship projects. After that, it carries
out an analysis of the Adriatic and lonian Stratgggying particular attention to the
architecture of the governance and objectives attidtives concerning the marine area
involved.

2. Macro-regional strategiesin the context of EU policiesand law

The “macro-region” and the “macro-regional stratelygtve been recently set up as
tools available to the EU to promote territoriabperation and cohesidn.

! See the EUSAIR area on Mapidfra, at 246.

2 See the Conclusion of the European Council on 2@8@ber 2009, 15265/09. The Strategy and its Acktan
were elaborated by the Commission in 2009, 10 J068,220M(2009) 248 final.

% On the documents concerning the institution ofAHeatic and lonian Strategy sedra para 7.

4 In general on macro-regional strategies see A.oBylS. Hedin, P. Schmitt, J. Sterlifgy Macro-regions and
macro-regional stategies. A scoping stutdpordregio Working Paper, Stockholm, 2009, <wwwdregio.se; A.
StocchieroMacro-regioni europee: del vino vecchio in una batuova? Working papers 65/2010, CeSPI, Rome,
<www.cespi.ib; |. KatsarovaEU macro-regional strategies: state of pldybrary Briefing, Library of the European
Parliament, 28 February 2012,
<www.europarl.europa.eu/thinktank/it/document.htel€rence=LDM_BRI(2012)120265>; S. Ganzle, K. Kern,
‘Macro-regional Europe’- Paving the Ground for a Né&werm of European GovernanceRaper of the 44UACES
Annual Conference, <www.uaces.2tgD. G. Bianchi,Strategie macro-regionali dell’'Unione europea e tnlgdvel
governance: innovazione reale o apparent®aper of the SISP Conference, Perugia, 11-13 @bpte2014,
<WWW.Sisp.ib.
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Indeed, the concepts above-mentioned have receajveat attention and interest
inside the EU over the last few years. In Octob80® the European Council
established the first macro-regional strategy, te#dted to the Baltic Sea, involving
eight EU Member States (Denmark, Estonia, Finla@drmany, Latvia, Lithuania,
Poland, Sweden) and four Third States (Belarudamck Norway, Russia). In June
2011, the European Council established the EU &jyafor the Danube Region
(EUSDR), with the involvement of nine EU Member t8saand five Third States
(Bosnia and Herzegovina, Montenegro, Serbia, Madand Ukrainey.In June 2014
the European Council approved the EU StrategytferAdriatic and lonian Region that
covers four EU Member States (Croatia, Greecey,Illovenia) and four Third States
(Albania, Bosnia and Herzegovina, Montenegro, $@rbFinally, in July 2015, the
European Commission adopted a Communication anddaion Plan on the EU
Strategy for the Alpine Region (EUSALP), which imwes five EU Member States
(Austria, France, Germany, Italy, Slovenia) and twam-EU countries (Liechtenstein,
Switzerland)’

It is no coincidence that the initiatives just ditere contemporary to the drawing up,
signing and entry into force of the Lisbon Tredtyis with the reform put in place in
Lisbon that the territorial cohesion has been adiethe economic and social one
through the reformulation of Article 174 TFEU. Thiscoherence with the EU’s aims
established by Article 3 TEU that, among other gkingives to the Union the task to
promote the economic, social atedritorial cohesion (par 3, c. 3).

Consequently, macro-regional strategies have bdentified as a tool able to
valorize the aims of the new EU cohesion poficy.

Confirmation of that can be found in the same d&hn of macro-region: “an
integrated framework relating to Member States #mdd countries in the same
geographical area” that “addresses common chak&ngmnd “benefits from
strengthened cooperation for economic, social anitdrial cohesion®

3. Procedure for the establishment of a macro-region and for the elaboration and
the gradual adaptation of a macro-regional strategy

There are different steps for the establishmentaofmacro-region and the
development of the related strategy. First, seveodtical, economic and social actors

® See the Conclusion of the European Council on 2324 2011, EUCO 23/1/11. TEeropean Union Strategy for
the Danube Regiorand its Action Planwere elaborated by the European Commission on 8 rblmae 2010,
COM(2010) 715 final.

® See the Conclusion of the European Council on 18&mber 2013, EUCO 217/13 and the Communication of
the CommissionEuropean Union Strategy for the Alpine Regid& July 2015, COM(2015) 366 final.

7 On Article 174 TFEU, see O. Porchia, ‘Art. 174'An Tizzano (ed)Trattati dell'Unione Europedll ed., Giuffre,
2014) 1572 ff.; F. A. Cancilla, ‘Art. 174’ in C. Cur@ialdino (ed),Codice dell'Unione europea operatiy&dizioni
Simone, 2012) 1401 ff. On Article 3 TEU, see L. Fgalli, ‘Art. 3’ in A. Tizzano (ed),Trattati dell’'Unione
Europea(ll ed., Giuffreé, 2014) 14 ff., T. Russo, ‘Art. 3 C. Curti Gialdino (ed)Codice dell’Unione europea
operativo(Edizioni Simone, 2012) 61 ff. In general, also SeeCimini, M. D’Orsognal.e politiche comunitarie di
coesione economica e sociale. Nuovi strumenti diggyo territoriale in un approccio multidimensioreg[Editoriale
Scientifica, 2011); M. Velland,a cooperazione regionale nell’'Unione Europ@iappichelli Editore, 2013); A. Di
SciascioLe politiche europee di coesione sociale tra amstiazione comunitaria e il sistema degli enti teriali.
Un’introduzione critica(Giappichelli Editore, 2014).

8 See theConclusions of the fifth report on economic, soaiad territorial cohesion: the future of cohesiorlipp, 9
November 2010, COM(2010) 642 final, 8.

® SeeReport of the Commissi@oncerning the added value of macro-regional sgisg 27 June 2013, COM(2013)
468 final, 3.
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such as Member States, private and public stakerolhd Members of the European
Parliament should express their will of settingaimacro-region. Then, the European
Council assesses whether the request is coheresefuluand strategic for the
achievement oEU objectives. If the European Council considers phoposal worthy
of attention, the Commission is asked to develgpaegy. Usually, before developing
a macro-regional strategy, the Commission holdsresutation with Member States,
third Countries involved in the initiative, regigriatergovernmental organizations and
nongovernmental organizations, public and privdaekeholders as well as citizens.
Thereafter, taking into account the above actisjtithe Commission outlines the
strategy in the form of a Communication to the Guolrthe European Parliament, the
European Economic and Social Committee and the Gtteemof Regions. Such a
Communication describes both the challenges andopportunities of the macro-
region. It also draws up a plan of action whichmiifees precisely the objectives and the
related activities necessary to reach them. Fintllly Commission proposal is approved
by the European Council, usually by the means m@ference in the Conclusions of its
meetings.

It is worth to underline, even though it could see@vious from the above
description, that both the Commission Communicatesrd the European Council
Presidency Conclusions are not binding but theyessmt political acts. The main
advantage of using non-binding acts is that thenénaork of the macro-regional
strategy is rather flexible. As a matter of fatte trelevant institutions could modify
such a framework with acts of the same nature adehused for establishing the macro-
region and, therefore, adapt it to the specific dseavhich occur during the
implementation of the strategy.

4. The structure of the macro-regional strategy

From the above description, it is clear that the@lementation of the strategy is
inextricably linked with the original action plamd its revisions. These are aimed at
updating the strategy through the operational goméition of objectives, policy areas,
horizontal actions and flagship projects.

In relation to the variousbjectiveswithin the context of a macro-regional strategy, it
has to be underlined that they are closely condette each other so that the
achievements related to one objective could hagéipe impacts also on the others.

The policy areasare the prominent feature of a macro-regional efgt as
consequent projects and actions are determineldeoasis of them.

With reference to thections those of horizontal nature are particularly ralgv
because they operate in mutual connection witlotjectives in order to integrate with
them.

Finally, theflagship projectsplay a crucial role in putting into effects the ara
regional strategy as they represent the primaryepi® to implement in each policy
area.
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5. The gover nance of the macro-regional strategy

The governance architecture is one of the essdatiftires for the realization of the
macro-regional strategy. From a general point efwiwe could certainly consider the
macro-regional strategy organization asmaltilevel governancesystent’ This is
because many different kinds of actors — instihalp non-institutional, supranational,
national and regional — are involved in the shapemd, specifically, in the
implementation of the strategy. In particular, as the implementation, all the actors
involved have both equal position and equal impura Therefore, the multilevel
governance of the strategy determines a horizetatture which is ruled by consensus
so that cooperation, collaboration, supervision asgsessment of implemented policies
are significantly boosted.

More precisely, three different levels could beniifeed in the governance of a
macro-regional strategy: a political level, a caooation level and an implementation
level.

Regarding the political level, leading roles arewmed by the European Council,
the Commission and the High-level group. This lemed is composed by
representatives — National Contact Points or edgiva — of each Member States and
third Countries involved in the strategy. The pcdit level influences both the general
strategy and the action plan and is in chargeeptttential revision of the latter.

The coordination level bears the crucial respohsitof adopting measures related
to the strategy in order to accomplish a successfidlementation. Policy areas
Coordinators, Horizontal Action Leaders and Natlo@antact Points take part in this
activity and play an essential role in coordinatittgem inside their respective
governments.

The implementation level concerns the financialeasp of the strategy and is
connected with programmes and funding instrumehtiseoEU budget cycle.

6. The establishment of the strategy for the Baltic Sea Region and the following
revisions

As mentioned above, the strategy for the Baltic Begion has been the first macro-
regional strategy adopted within the EUFrom the very beginning, it has been
considered an ideal experimentation of cooperati®rihe regions involved present a
considerable amount of common issues so that tablestyment of a common strategic

01n general, on multilevel governance, see L. Hapgh. Marks, ‘Types of Multi-Level Governance’, (20 5
European Integration online Papers, <eiop.or.gi/teate/2001-011a.htm>. On multilevel governanceiwithe EU,
see A. Simonato, ‘Il rapporto tra Regioni, StatdJEe alla luce della crisi economica, dell'attualigéituzionale, del
dibattito sul paradigma della multilevel governan¢2013) 9 fedralismi.it — Rivista di diritto pulibb italiano,
comparato, europeo, <www.federalisn,itA. Papa, ‘Il modello europeo di integrazione enaltilevel governance
europea report presented at the Conferetiearlamenti nazionali ed Unione europea nella gmeance multilivello
(Rome, 12-13 May 2015xwww.nomos-leattualitaneldiritto.it/wp-contentlapds/2015/07/Papa_convegnoprinl2-
13_5 2015.pdf>. On the governance of macro-registrattegies, seReport of the Commission concerning the
governance of macro-regional strateg{@s9).

11 On the strategy for the Baltic Sea Region, see Rmi A. Dubois, J. Toto, J. Sterling, C. Schurmaixploring
the Baltic Sea Region — On territorial capital andatigph integration’, (2008) 3 Nordregio Report,
<www.nordregio.se; R. BengtsonAn EU Strategy for the Baltic Sea Region: Good rititeis Meet Complex
Challenges Swedish Institute for European Policy Studies;opaan Policy Analysis, 9, 2009, <www.siep3:;skl.
Lehti, ‘Baltic Region in Becoming: From the CounciltbE Baltic Sea States to the EU’s Strategy for tHédB3ea
Area’, (2009) 22 Lithuanian Foreign Policy Review 9.
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framework is justified. It involves eight memberatis of the Union: Denmark,
Germany, Poland, Sweden, Finland, Latvia, Lithuariigtonia. In 2006, the EU
Parliament, with a resolution aimed at supporting horthern Dimension of the EU,
ask the Commission to develop a strategy for tHedBaea. In December 2007, also the
European Council advanced this request to the Cesiom. For this reason, the
Commission presented its proposal and the relattidnaplan in June 2009. The
strategy was approved by the European Councileatrideting on 29/30 October 2009.

The strategy and the action plan have been ememdee. In the first review, the
Commission has proposed a reduction from four teettpillars: 1) protection of the
marine environment; 2) interconnections in the aegi3) a prosperous region. In this
context, the Commission assessed for the first timeimplemented activities and the
reached outcomes, developing new proposals foritiementation of the new
strategic framework as well. In September 2015, Gmenmission adopted a second
revision concerning mainly the action plan in ortteensure the alignment of the Baltic
strategy with Europe 2020 strategy.

6.1. The structure of the Baltic strategy

Having been the first macro-regional strategy toaoepted, the Baltic strategy
presents a structure that has been a model fofotleaving ones and that, as noted
above, is composed of objectives, sub-targets,cypdireas, horizontal actions and
flagship projects. As it is a very complex struetuwe will focus just on the aspects
directly related to the marine environment. Fromns tstandpoint, the most relevant
feature of the strategy is the objective named &€She sea”. This, in turn, is structured
into four sub-targets which identify the main elense connected with the
accomplishment of the overall objective: clean watieh and healthy wildlife; clean
and safety shipping; better cooperation.

As for the policy areas of the “Save the sea” dbjec the strategy considers:
nutrients the reduction of an excessive input of nutri¢atthe sea to acceptable levels;
risks the reduction of the use and impact of hazardaulsstanceshbioeconomy the
support of sustainable agriculture, forestry arghifig; shipping promoting clean
shipping;safety andsecurity both from the maritime perspective and in relatio the
protection from disasters, accidents and crossdsandjanized crimes.

There are also four horizontal actions — spatiainping, neighbourhood policy,
capacity building and climate — which interact witie three overall objectives and
policy areas.

In conclusion, it should be noted that, for thecpical implementation of the
strategy, flagship projects, linked to each obyectnd policy area, are developed.

6.2. The governance of the Baltic strategy

Similarly to other strategies, the governance efBaltic macro-region is structured
into three levels: political, coordination and implentation. These three levels are well
represented by both the Member States that are gatihe strategy and national
coordinators, who are responsible for the cooréhnaand the implementation of the
strategy at national level. On the one hand, Mentktetes are responsible for the
fundamental task of ensuring the permanent commitrteethe implementation and the
accomplishment of the objectives of the macro-negiiGgtrategy. They also ensure that
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strategic planning, relevant policies, programmas @ational financial instruments are
aligned with the needs of the Baltic strategy. @& ¢ther hand, national coordinators
are in charge of many key tasks such as the mlisigpport of the implementation of
the strategy at national level, the coordinatiorthwnational coordinators of other
Member States, even for the exchange of best pesctihe participation to the revision
of the action plan in partnership with the Comnaasand the other policy areas and
horizontal actions coordinators, the promotion die tparticipation of all the
stakeholders of the Baltic region.

With reference to the architecture of the Baltiwgqmance, the European Council,
the Commission and the High-level group are pdrte@political level. EU institutions
ensure both the political commitment and the gdrmrantation for the realization of
the strategy. Particularly, the Commission suppaitalogue, participation and
cooperation of every stakeholder and, above atimptes the alignment of policies,
programmes and financial resources of each lewallved — supranational, national,
regional — with the objectives of the strategy. THigh-level group, composed of
national coordinators, determines the strategiclempntation and develops the
different thematic aspects related to the strategy.

The coordination level is carried out by policyaseoordinators, the four horizontal
actions coordinators and by tfeeal pointsof both policy areas and horizontal actions.

Coordinators of policy areas and horizontal act@mscommitted to fulfilling crucial
tasks such as the participation to the elaboraifamew action plans, the promotion of
the development and the implementation of actionsfegship projects in each policy
area, the enhancement of dialogue with entitieporsible for programmes and
financial instruments so that the alignment of E#Aé resources with policy areas
objective is ensured, the supervision on the catoeref implemented actions in order
to avoid overlapping and duplication.

Focal points connect at national level all thodgjestts concerning main policy areas
and horizontal actions. Specifically, they dealhatite dissemination of information to
the public.

In order to provide a complete understanding of Bla¢tic strategy governance, it
should be noted that the coordinators of both thiecy areas and horizontal actions
have establishedirection committeesThese are composed of representatives of all
States involved in the strategy and stakeholdersder to support coordinators in the
fulfilment of their tasks and in the discussionstifategic issues in each thematic area.
Direction committees serve also as fora for diadogriated to flagship projects.

At the implementation level, there are entitiescirarge of the realization and the
provision of programmes, financial resources, figsrojects and theileaders At
this level, all the activities concerning the ahgent of the available financial resources
with the objectives of the strategy are ensured.

6.3. The governance of the objective “Save the sea”

As previously noted, the “Save the sea” objectas/structured into four sub-targets
and six policy areas which reveal not only thevafe issues for the accomplishment of
objectives but also the actors involved in doinglses impossible to examine all the
priority areas in this article. However, in order liriefly clarify how the governance
related to the “Save the sea” objective works, wk focus our attention on one
particular policy area, pertainimgitrients
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This area is essential because one of the mainlgonsbof the Baltic basin is
represented by the eutrophication of water. Thisnpmenon is mostly due to the
detrimental inputs of nitres and phosphates geeé@ray unsustainable agriculture and
industrial production techniques. The achievemdnthe overall objective “Save the
sea” is indissolubly linked to the reduction of timput of nutrients to an acceptable
level. The action plan, as reviewed in 2015, presidhese actions: a more efficient
management of nutrients, the improvement of waseweeatment, the promotion of a
cross-sectoral dialogue, the improvement of theurmoy of the collection of data
related to the input of nutrients to the sea, thaperation with third Countries as Russia
and Belarus, the identification of more efficienechanisms for the reduction of
nutrients. Finland and Poland coordination is resfae for such a primary policy area
and the direction committee includes the particgradf representatives from: ministers
of environment of Germany, Denmark, Estonia, Latwi@nland; agencies for the
protection of the environment of Germany and Lithiaathe National Authority for the
management of water of Poland; the EU CommissioB @®egio); the Baltic marine
environment protection commission, the so calledsidki Commission; the Swedish
Authority for the management of the marine envireninand water resources. There
are also seven flagship projects linked to thetineat of wastewater coming from
different sources — urban, industrial and agricaltuFor each of them a responsible
authority (eade)) is identified, which, as for nutrients, could dkvarious nature such
as a territorial authority, a research centre,igeusity or a foundation.

7. The EU Strategy for the Adriatic and lonian Region

Regional cooperation in the Adriatic and lonianaahnes its precedent in the Adriatic
and lonian Initiative (All). Established in May 20®ith the Ancona Declaratiof the
All has the objective of enhancing regional cooperain order to promote political
and economic stability and, in doing so, the Euampetegration project as well. In
order to achieve these objectives, the All hasmatitutional architecture structured into
a Presidency that rotates among Members each ge@guncil, which is a decision-
making body, composed of Foreign Ministers; a Cottamiof Senior officials, with
executive responsibilities; a Permanent Secretdadtby the Secretary General, with
the task of promoting, selecting and coordinatitg tactivities. These involve,
specifically, cooperation in the fields of tourisaulture, small and medium enterprises,
transport, marine sector and environntént.

With the experience of cooperation gained for salvegears through regional
networks, cities, chambers of commerce, univessaigd civil society organizations, the
All has had a significant role in the promotiontbé establishment of the Adriatic and
lonian strategy by the EtI

12 Declaration of the Adriatic lonian Council on thepport to the EU Strategy for the Adriatic loniadion
adopted in Ancona, 5 May 2010, <www.esteri.it/m#diitica_estera/aree_geografiche/eurapahe declaration
was signed by Foreign affairs Ministers of Italylb&nia, Bosnia Herzegovina, Croatia, Greece and Slavé&ater
Serbia and Montenegro joined the initiative. OnAtltle see V. Morettj L'Iniziativa Adriatico lonica e la costituzione
della Macroregione(2015) 3 Sicurezza e scienze sociali 85.

13 For more information on All activities see <wwwip§.0rg>.

1 Declaration of the Adriatic lonian Council on the fwrt to the EU Strategy for the Adriatic loniandie,
adopted in Ancona, 5 May 2010, <www.esteri.it/m#mdiitica_estera/aree_geografiche/europa>.
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Consequently, upon invitation of the European CéuincDecember 2012° the
Commission presented, in June 2014, the macrowabgirategy and an action plan for
a smart, sustainable and inclusive growth in theiadid and lonian regiof® The
strategy was approved by the European Council oiD@#bber 2014’ The general
objective of the strategy is “to promote sustairadtonomic and social prosperity in
the Region through growth and jobs creation, andirbgroving its attractiveness,
competitiveness and connectivity, while preservihg environment and ensuring
healthy and balanced marine and coastal ecosystdims’a very ambitious objective
which engages eight Countries (Albania, Bosnia hHedzegovina, Croatia, Greece,
Italy, Montenegro, Serbia, Slovenia) which alregmhrticipated in the Adriatic and
lonian Initiative (All).

The starting point of the Commission’s proposats, differently from the already
adopted macro-regional strategies, is the ideatiim of common challenges and
opportunities of the macro-regional area.

In relation to the challenges, briefly, these aomrmected mainly to great socio-
economic disparities among engaged Countries ms@f GDP and unemployment and
to the widespread inability of local companies xpleit the possibilities of cross-border
trade, innovation and research, especially wittar@go blue economy. Furthermore,
there are many sectors to highlight: the lack @gport infrastructures, and, in
particular, the deficiencies of road and rail nekyadhe maritime traffic congestion and
the little development of multi-modal transport; #g energy, the inadequacy of
electricity grids that prevents the developmentaof integrated energy market, in
relation to renewable energy sources as well; waéspect to the environment, the
proposal calls for actions regarding the protectbrecosystems, sustainable tourism,
the fight against maritime pollution, sustainabfhéry and ecological aquaculture, the
treatment of wastewater and other materials frorcalgural activities, the lowering of
emissions that harms air quality, the fight agaitiegal hunting, the completion of
protected areas, the promotion of strategies toraleae risks such as rising sea levels,
flooding, drought, soil erosion and forest firesimanistrative and institutional limits
generated by corruption, cross-border organizeshecrand migration pressure which
may weaken the implementation of the strategy.

In relation to the opportunities that the macrowagcould offer, the Commission
stresses four aspects (blue economy, connectigitipural and natural heritage and
biodiversity, tourism) that coincide with the fopitlars of the proposed action plan for
a gradual implementation of the strategy: blue gnpwconnecting the region;
environmental quality; sustainable tourism. Thepossibility of the coordination of
each pillar rests with two Countries involved ie gtrategy.

I will just underline some features directly relite the issue of maritime spaces.

First of all, the “blue growth” pillar — coordinateoy Greece and Montenegro — has
the objective of promoting innovative marine andritimae growth through the
development of blue technologies, supporting snatality and business opportunities
of fishery and aquaculture, enhancing governancemarine and maritime services.
Basically, these are priority areas upon which 20&4 action plan provides several
specific actions.

15 See Conclusions of the European Council, 12/13 Deee012, EUCO 205/12, 11.

18 SeeCommunication concerning the European Union Strafegyghe Adriatic and lonian Regioril7 June 2014,
COM(2014) 357 final.

17 See Conclusions of the European Council, 23/24 @ct2d14, EUCO 169/14, 15.
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Another significant pillar is that of “environmehtguality”. Coordinated by Slovenia
and Bosnia Herzegovina, the pillar has the objectof contributing to improve
environmental conditions of marine and coastal ystess, reducing marine pollution,
limiting and compensating soil sealing, reducing aollution and halting loss of
biodiversity and degradation of ecosystems. On rélevant priority area “marine
environment”, the strategy provides several actibnsed to threats to marine and
coastal biodiversity and marine pollution.

With regard to the governance architecture of tinateyyy, this is structured into
three levels. The political level does not show sigyificant difference from that of the
Baltic strategy. As for the coordination levelGaverning Boarchas been established,
led by a Country that chaigo temporethe Adriatic and lonian Initiative and by the
Directorate-General for Regional and Urban Politthe EU Commission. Members of
the Governing Boardare: two national coordinators for each Countryéliy, a foreign
affair official and a governmental official respdre for EU funds); four-pillar
coordinators; members of involved Commission Duoeates; a representative of the
EU Parliament; the Permanent Secretariat of theiafidrand lonian Initiative; a
representative of the Committee of Regions; a sspr@tive of the Economic and
Social Committee; a representative of the Direcharthority of ADRION and one of
the Facility Point of EUSAIR. The Governing Boardnks as a strategic guide for both
the direction and the implementation of the stratgd its action plan. In relation to the
coordination level, there are four Thematic StegefBroups which are chaired for three
years, in rotation, by Countries which have th& @fscoordinating each thematic pillar.
Finally, the implementation level deals with esgsdlyt the ADRION programme that
supports governance and the implementation of tredegy on the operational and
administrative plan.

8. Conclusions

Beyond some terminological differences, it appéiaas the governance structures of
the aforementioned strategies do not show any aatedlivergences. In practice, the
model developed with the establishment of the Baltrategy has been used in the
Adriatic and lonian strategy, capitalising on tloenfier experience in order to exploit
the importance of the political presence of natiggevernments in all the institutional
aspects of the latter strategy.

A divergence between the Baltic strategy and theia®id and lonian strategy
concerns the circumstance that, while in the forordy Member States are involved,
the latter includes also non Member States, evength they are candidates or potential
candidates for EU accession. This might lead toesdifficulties in the achievement of
the objective, implied in every strategy, of enhagahe relevant EU policies in the
region, filling the gaps and dealing with challesgeoncerning particularly the
management of the marine space and the environdmerglation to these issues, it is
clear that the Union has a considerable volumegitlation that must be examined and
assessed in order to support compliance with EU &l this could be more
challenging for States that are not members oUthien.

Furthermore, EUSAIR’s tourism is apparently morevedeped than EUSBSR'’s.
Indeed, the former strategy shows a specific pilMdrereas the latter does not have it.
Actually, Countries part of the Baltic Region hdweslaborate and to implement several
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flagship projects in this field, whereas in the iatic and lonian Region there is still
much to do. This is probably due to the fact thdSRIR started only one year and half
ago, but also that it is more difficult to coordi@maboth Countries with a different
membership at EU level and stakeholders activhartdurism sector in a different way.

However, there are several similarities between Bladtic Sea Region and the
Adriatic and lonian Seas Region. In both caseggethee three closed or semi-closed
basins, very traffic congestion, with a eutrophmatphenomenon, and over time they
developed same problems and therefore same chedlebgt also same opportunities.
Furthermore, both have acquired an internationdlge@ostrategic character over the last
years. On the one hand, the Baltic Region couldcheial in order to promote
cooperation programmes and strategic partnershije wthers regional actors,
including Norway, Iceland, Belarus, and especitiiy Russian Federation. On the other
hand, the Adriatic and lonian Region could represenoriginal and unusual wdy
accelerate integration processes of Western Balkdates, such as Albania, Bosnia
Herzegovina, Montenegro and Serbia.

In general, questions are: a EU increasingly disdncan reorganize itself around
several macro-regional strategies? In other wardgrder to incentivize a new and
effective cohesion policy at EU level, also to sdke EU project as a whole, is it
possible and realistic to launch a new territoc@hesion approach starting from macro-
regional strategies? In the very near future, arotfive new regions could be
established, thanks to the five strategies cuiyembter consideration: strategies for the
Atlantic Arc Region, for the Western and Eastermtaf the Mediterranean Sea
Region, for the North Sea Region, for the Black Begion and for the Carpathian
Region. In conclusion, a EU that in the futwvel strive for a practical and concrete
implementation of several federated and inter-lthkecro-regional strategies.

In this context, the Adriatic and lonian Region tm@es crucial for many reasons:
fighting marine pollution and related prejudicialdadangerous phenomena, such as
eutrophication, thus saving the two seas; devetpfmotorways of the sea” to create
smart and efficient interconnections in order tonpote intermodal transport; creating
the conditions for sustainable fisheries in ordeptteserve fish stock and to keep clean
the two seas; filling the "Western Balkans holeteisgthening stability, peace and
security in the Balkan area; supporting and speedm EU integration process of the
Western Balkans Countries, thus contributing tat@eappropriate economic, social,
infrastructural, environmental conditiotswithstand the impact of EU standards.
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THE LEGAL REGIME OF THE SEMI-ENCLOSED SEASIN THE LIGHT OF THE UNCL OS
AND THE EU ROLE IN THE GOVERNANCE OF ADRIATIC AND | ONIAN M ARINE SPACE

SUMMARY: 1. Introduction. — 2. The Adriatic and lonian tnar space. — 2.1. A short description of
relevant facts. — 2.2. The role of the EU. — 3. Tdgal regime of enclosed or semi-enclosed seas in
accordance with UNCLOS. — 3.1. Constitution of thacept of enclosed or semi-enclosed seas. — 3.2
“Regionalism at sea”. — 3.3. Elements of the leggime. — 4. EU Strategy for the Adriatic and lania
Region (EUSAIR). — 4.1. Maritime Strategy for thdriatic and lonian Seas. — 4.2. From a maritime
strategy to a macro-regional strategy for the Adriand lonian region. — 5. Conclusion.

1. Introduction

The establishment of a legal regime of encloseds@mi-enclosed seas is a
development that happened during the Third UN Qenfee on the Law of the Sea
(1974-1981). In the past there have been references to bodissawater distinct
geographically from the open ocednisyt there had been no conceptual elaboration of
this geographical phenomenon or practical consemseat the legal poifitNone of the
1958 Geneva Conventions referred to enclosed oreseoinsed seas. It is indicative, in
this connection, to point also to the fact thateoldcholarship on this type of marine
spaces is extremely scarce; even more, until rgcéaten after the entry into force of
1982 UNCLOS), treatises of international law ananoérnational law of the sea did not
devote a section to this institution.

The particular legal regime of enclosed or semiassxl seas finds its basis on
UNCLOS, in particular its Part IX (Articles 122 a@@3). Through these provisions the
drafters of UNCLOS endeavoured to establish a leggime for a primarily
geographical notion, consisting to rather restddbedies of sea water, as opposed to
the vast oceans. | am not going to dwell on theaattaristics of the Adriatic and the
lonian Seas that can classify them both as a maditadso separately as semi-enclosed
seas from the geographical point of view. They amh part(s) of the wider
Mediterranean, sharing the general characterigificshe latter. They also possess
specific geographic, political and economic feaduiteat allow considering them as an
entity in particular from the socio-political poiof view.

2. The Adriatic and lonian marine space

2.1. A short description of relevant facts

The Adriatic Sea forms a narrow sea body in thenfaf a large and deep gulf
incised into the European mainland and stretchimognfthe Gulf of Venice at its

! The initiative came from Italy, see M. Grbéithe Extension of Coastal State Jurisdiction in Esetbor Semi-
Enclosed Seas: A Mediterranean and Adriatic Perspe(Routledge, 2014) 19-20.

2 G. Gidel,Le droit international public de la mer: le temps plaix tome | (Mellottée, 1932) 41.

3 L. Lucchini, ‘La 3™ Conférence des Nations Unies sur le droit de lafams au phénomeéne des ‘Méditerranées’
ou le triomphe de I'Etat océanique’ Droit et libertés a la fin du XXsiécle: Etudes offertes a Claude-Albert
Colliard (Editions A. Pédone, 1984) 289-310.
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northernmost tip to the Strait of Otranto, separatihus the Italian from the Balkan
peninsulas. The latter strait connects the Adriaiib the lonian Sea which extends to
the south, eastwards until the south-west coaiteoPeloponnese and westwards to the
island of Sicily. Unlike its northern sibling, tHenian Sea has a wide opening to the
rest of the Mediterranean, being thus less “isdlate

Historically maritime transport has been one of t@st important industries of the
economy of the region: the Adriatic and lonian Skase long been a significant
transport route from the Mediterranean, and throtdtom the world’s oceans, to the
central European space, whose economy heavily degemthat maritime route. It is no
surprise therefore that many medium-and large-sseagborts thrive at the shores of the
Adriatic and lonian Seas, including over a dozemparts with capacity to handle each
large volumes of cargoes and sizeable numbers ssfepgers (e.g. Trieste, the largest
port in the basin, Ancona, Bar, Durres, Koper, BttvaPatras, Split, etc.). Fisheries and
tourism are also significant sources of incometii@ populations of the coastal States.
Tourism is rapidly growing, while the fishing indoshas been suffering from marine
pollution and overfishing.

This marine space (Adriatic and lonian) is commtieéwaters along the costs of (in
alphabetical order): Albania, Bosnia-Herzegovinapdiia, Greece, Italy, Montenegro
and Slovenia.

The western coast of the Adriatic and lonian masip&ce is exclusively occupied by
Italy, while all the other coastal States lay & #astern coast of the Adriatic and lonian
Seas. Italy has the largest facade to the Adraatctlonian Seas, though the existence of
a host of islands along the continental shore afa@a, gives the latter a very long
coastline of approximately 6200 kilometres. Sloaesgmd Bosnia and Herzegovina have
the shortest coastlines with approximatively 45 @0dkilometres respectivefyltaly
has also the largest share of maritime traffic énadle in the region: Italian ports
annually receive around 75 per cent of all comna¢hip traffic in the Adriatic Sea.
Also in some other economic aspects, such as feshdtaly is by far the biggest user of
the Adriatic Sed.ltaly has also delimited its continental shelftwill its neighours in
the Adriatic and lonian marine spateyhile maritime disputes persist among the
former Yugoslav Republics, between Albania and Maoegro and between Albania
and Greecé.

2.2. The role of the EU

Out of the above seven coastal states four are Ebhir States (Croatia, Greece,
Italy, and Slovenia), while the remaining threel#&tia, Bosnia and Herzegovina and

4 Bosnia and Herzegovina has maritime borders ontp @roatia (coastline surrounding the city of Neunthie
canton of Herzegovina-Neretva) and its territosied is entirely surrounded by internal waters ofa@ao Bosnia and
Herzegovina itself indicates that its territoriahsncludes the Neum-Klek bay and half of the ChaahMali Ston;
for more cf R. Davorin, ‘Hrvatsko tjesnaci izéneBosne i Hercegovine i otvorenoga mora [CroatiaaiStbetween
Bosnia and Herzegovina and High Seas]’, (2007) 4&édb®no Pomorsko Pravo 113.

®D. Vidas,The UN Convention on the Law of the Sea, the Europeéon and the Rule of Law: What is going on in
the Adriatic SeaFridtjhof Nansen Institute Report 12/2008, 4.

 Agreement between ltaly and Yugoslavia concerrirgy delimitation of the continental shelf betweée two
countries in the Adriatic Sea, 8 January 1968, Wwhiy virtue of succession of States is binding @&patia,
Montenegro and Slovenia; Agreement between theshiellRepublic and the Italian Republic on the dehtion of
the respective continental shelf areas of the tteteS, 24 May 1977; Agreement between the Republidbania
and the Republic of Italy for the determination loé¢ tcontinental shelf of each of the two countrie,December
1992.

’ See in this/olume A. Caligiuri, ‘The Maritime Boundaries in the Adi@and lonian Seas'.
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Montenegro) have the perspective to become EU menlehen the necessary
conditions will be met (as described in the agrgé@3 Thessaloniki Agenda for the
Western Balkan® In accordance with this document aiming at aggeein ways and
means to further strengthen the EU's stabilisafind association policy towards the
Western Balkans, the regional States could betlyigljualified members-to-be or
prospective members. Their actual and effectiveesidim to the EU depends on the
progress to be made by those States; when thetiokjexiteria for accession will be
met, the Western Balkan States will be acceptedarEU. The process may look, and it
is actually, staled at this particular junctureaihich the EU is more introverted due to
the problems it is facing with the euro crisis dhd sovereign debt predicament, and
public support for EU is dropping in third counsfe However, these combined
phenomena do not, at present, at least, have leaabaodoning the goal set in the
Thessaloniki Agenda for the Western Balkéns

Thus, in the medium, or the long-run, the Adriaéied lonian marine space is
destined to become an EU maritime space in theegbias all coastal States will be EU
Member States (“EU lake” is a term that overlooks the existefitéhis marine space
of high seas or of parts of maritime zones in whiohstal States have sovereign rights
and/or jurisdiction). This fact places a particulasponsibility to the EU, its institutions
and its member states with regard to the governahttee of the Adriatic lonian marine
space. In this respect it should be noted thatEbke already exerts a significant
influence in the Adriatic-lonian affairs and thaete is no hint that this influence will
diminish over the time.

3. Thelegal regime of enclosed or semi-enclosed seasin accordance with UNCLOS

UNCLOS devotes to “Enclosed or Semi-Enclosed Seas”of its shortest parts, the
Part IX comprised of mere two articles (122 and)128ly the introduction (part 1) and
the regime of the islands (Part VIII) are shortéth a single article each).

For the purposes of this paper, we are not goindwell on the discussion on the
existence of a distinction between enclosed and-santosed se¥ Suffice here to say

8 The Thessaloniki Agenda for the Western Balkansovirg towards European integratipseneral Affairs and
External Relations Council, 25T & ouncil meeting. - External Relations -, Luxemboui§ June 2003; Thessaloniki
Council Presidency Conclusions, 19-20 June 2003.

9 J.I. Torreblanca, M. Leonardhe continent-wide rise of EuroscepticisRolicy Memo, European Council on
Foreign Relations 2013, <www.ecfr.eu/page/-/ECFR79_EBREPTICISM_BRIEF_AW.pdf.

10 cf s. Stavridis, C. Tsardanidis, G Christou, ‘Thep&ut of the International Foreign Policies in the
Mediterranean’, (2015) 23 Hellenic Studies 23.

1 European CommissiotGommunication to th&uropean Parliament, the Council, the European Ecoicoand
Social Committee and the Committee of the RegidMdaritime Strategy for the Adriatic and lonian SeBrussels,
30 November 2012, COM(2012) 713 final (hereinafiterMaritime Strategy for the Adriatic and lonian Sea
COM(2012) 713 final)

12 For an effort to distinguish between the two nagiocf Intervention by the delegation of URSS in Tiérd UN
Conference on the Law of the Sea, AICONF.62/C.2/SFO#g:ial Records of the Third United Nations Confere
on the Law of the Sewmol Il, 277: “a clear distinction must be madevibeen enclosed and semi-enclosed seas. From
a juridical point of view, enclosed seas were comfdeely small, had no outlet to the ocean, andrit serve as
international shipping routes in the broadest selms¢he case of such seas, the legal regime nighide certain
peculiarities on the basis of existing internatioagreements and international custom. Semi-endlssas, on the
other hand, were large bodies of water with sevendlets through which passed international watgsvahey had
never been subject to any special regime. Almogtsaa could be called semi-enclosed, and to conqare seas
with enclosed seas would be quite unjustified. ¢tisntry could not accept the establishment of aiapeegime
benefiting any given country in waters that haditranally been used by all countries for internatl shipping on a
basis of equality. The question of enclosed seab W@h a geographical and a juridical aspect. Wes t
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that UNCLOS does not establish a legal differenevben the twt (use of the
conjunction “or”).

3.1. Constitution of the concept of enclosed origgrolosed seas

An initial question raised by the acknowledgementUNCLOS of a distinct and
specific concept of enclosed or semi-enclosed ssashether this new category of
marine space is primarily a geographical or a legébn.

The geographical characteristics attached to thsed or semi-enclosed seas vary
from water bodies like the Baltic Sea, the Black 8ethe Azov Sea (which have only a
narrow outlet to other seas, the Danish straitsspBorus and Strait of Kerch
respectively) to maritime spaces like the Gulf afeA or the Behring Sea, which, in
reality are smaller parts of vast oceanic areasnRhat point of view, we must concede
that geographically, almost every basin, gulf oa sem, wherever located could be
considered as a semi-enclosed sea (because ofithenee of islands, peninsulas etc,
justifying this qualification from the geographigadint of view). Therefore, some early
efforts to propose some quantifiable criteria fog tefinition of an enclosed or semi-
enclosed sea (e.g. a “primary” sea, rather thaariemnof a larger semi-enclosed water of
body; a surface area of at least 50,000 nauticésmiat least fifty percent of its
circumference had to be occupied by land; the waltthe connector between the sea
and the open ocean should not represent more weamtyt percent of the enclosed or
semi-enclosed sea’s total circumferefipdailed to gain general approval and were
quickly abandoned both in the negotiating and drgftporocess of the Third UN
Conference on the Law of the Sea and in practice.

Many a time there exits an objective element oéaclosed or semi-enclosed sea, for
instance geographical vicinity of coasts or othatural features or neighbourhood of
the coastal States or natural complementarity, dbetir with respect to a given marine
space. As the International Court of Justice (I@d)s underscored in another
connection, law should not alter or completely skfan the geography:however what
law cannot (or should not) do, international positican and actually do on various
occasions? The concept of enclosed or semi-enclosed seaablished by UNCLOS
primarily as a political and legal one. It relidscourse, on the particular geography of a
marine space, but not without some (narrower omgelgr degree of creative
interpretation and application thereof. The EU @ptcof the Adriatic-lonian marine
space, which combines two bodies of seawater, e&akhich could be considered,
from the geographical point of view, as a distieoclosed or semi-enclosed sea, in
order to form a single semi-enclosed sea beargmi@sy to such creation through
politics of the legal concept.

Mediterranean, for example, an enclosed or senibsed sea? He would say it was neither. It conthinany other
seas and could be compared to an ocean. It wasiraerise body of water used as a high sea by alltdesirfior
international shipping [...]".

13 Cf L. Lucchini, M. VeelckelDroit de la mertome 1 (Editions A. Pédone, 1990) 436-437.

14 Criteria proposed by Lewis M. Alexander to be appleumulatively, see L.M. Alexander, ‘Regionalisnd ahe
Law of the Sea: the Case of Semi-enclosed Seas74J1® Ocean Development & International Law Jourttl.
According to these criteria Professor Alexander idadtified twenty-five semi-enclosed seas in ttoela

15 International Court of Justiclorth Sea Continental Shelfudgment of 20 February 1969, ICJ Reports 1969, 49,
para 91.

18 Suffice here to refer to the composition of thecatled ‘Western European and Others Group (WEQGIhe
context of the United Nations or other universgamizations.
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At this point, and before going further into theaexnation of the political and legal
parameters of the concept, we should add anothegrdiion of its constitution, i.e. the
historical aspect, which, at least occasionallynplements the legal and geographic
elements of the notion of enclosed or semi-encleseas: the existence, along the
shared geography, of a shared history demonstthtedgh closer relations, economic,
political, commercial, human, etc., peaceful or fiotal, that have been weaved
between and among the coastal populations andsstdteeach enclosed or semi-
enclosed sé4

The above subjective elements coupled vatiitical will for cooperation among
neighbouring States bordering a given maritime spaased on shared interests and
mutual advantage can create a favourable breedimgnd for the formation of the
concept of enclosed or semi-enclosed sea, as gedday the relevant provisions of
UNCLOS, in particular its Article 123 (sédfra).

3.2. “Regionalism at sea”

The cooperation among States bordering an enclmssemi-enclosed, called for by
Article 123 UNCLOS, is an aspect, or more accuyasetonsequence of the so-called
“sea regionalisrhor “regionalism at s€a The studies of Lewis Alexander are seminal
in this respect: he was, admittedly, the first in&ional legal scholar to undertake
defining the role of maritime regionalism and pautarly its application to enclosed or
semi-enclosed sed$However, despite these efforts, the scope of regjism at sea has
not yet been explored.This is largely due to the fact that this conagpes beyond the
law of the sea: as in several other topics of #éve ¢f the sea, “the land dominates the
sea”® also with respect to the potential regionalizatibsea. Yet, the term “region” (let
alone sub-region) lacks a generally accepted on@gledged definition even on land.
It is chiefly an empirical and pragmatic conceptellious to generalizations; regions
are political construct$ based on heterogeneous motivations and interegtéaining
the variations of regionalism.

It is thus not surprising that UNCLOS does not jleva definition of a sea region.
L. Alexander attempted a categorization of maregians which provides a matrix for

17 Cf European CommissioiReport from the Commission to the European Parliztméae Council, the European
Economic and Social Committee and the Committe@eoRegions concerning the governance of macro-nedio
strategies 20 May 2014, COM(2014) 284 final.

18 See L.M. Alexander, ‘Regionalism and the Law of 8®a: the Case of Semi-enclosed Seas’, (1974) 2nOcea
Development & International Law Journal 151; L.MeRander, ‘Special Circumstances-Semi-enclosed $edsX.
Gamble, G. Pontecorvo (edsgaw of the sea: The emerging regime of the oceamgeRdings: Eighth Law of the
Sea Institute Annual Conferen¢®allinger, 1974) 201; L.M. AlexandetRegional Arrangements in the Oceans’,
(2977) 71 American Journal of International Law 84yl. Alexander, ‘Regionalism at Sea: Concept andityein
regionalization of the Law of the Sea’ in D.M. Jston (ed)Regionalization in the law of the sea, Proceedings:
Eleventh Law of the Sea Institute Annual ConferéBaélinger, 1978) 3.

19 Cf, inter alia, L. Lucchini, M. Vcelckel Droit de la mer tome 1 (Editions A. Pédone, 1990) 39-40; A. Ve
‘The regional approach to the ocean, the oceammsgiand ocean regionalisation — a post-modermdik, (2002)

45 Ocean & Coastal Management 721; A. Vallega, ‘Riegional Scale of Ocean Management and Marine Region
Building’, (1994) 24 Ocean & Coastal Management 17; M.E. Quasa‘Concepts of marine region and the new
law of the sea’, (1979) 3 Marine Policy 255-263; BBozcek, ‘The Baltic Sea: A Study in Marine Regiosiali
(1980), 23 German Yearbook of International Law ;1B6A. Boczek, ‘Global and Regional Approaches to the
Protection and Preservation of the Marine Envirommg1984) 16 Case Western Reserve Journal of latenmmal
Law 39.

20 North Sea Continental Shelfudgment of 20 February 1969, ICJ Reports 196%ah, 96.

21 See D. Nolte, ‘Regional Governance from a Compaga@erspective’ in V.M. Gonzéalez-Sanchez (Edpnomy,
Politics and Governance Challeng@$ova Science Publishers Inc., 2016) 1-15.
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understanding of this notion. He identified thresegories of marine regio$physical
regions, management regions, and operational regibime constituent aspects of the
first type of marine regions (physical regions) #reir geographic location and spatial
proximity. Management (sea) regions are identifled the existence of common
problems that render administrative action amomgcitastal States meaningful, useful
or highly recommended. Geographic location or sim{physical) circumstances are
not necessary elements of this, second type ofnmaggions. The operational (sea)
regions are those in which regionalism sits on petecagreements organizing regional
governance regimes (e.g. fisheries agreements reemgnts on the protection of the
marine environment).

In any case, regionalism also in its marine expoesgpre-existed the legal
acknowledgment of a specific concept of enclosesgeoni-enclosed sea. In the field of
fisheries regional management organizations omgements (RFMO/As) have been
operating in the Mediterranean and some partseobtieans already the late 1940s (e.qg.
General Fisheries Commission for the Mediterran&aernational Commission of the
Northwest Atlantic Fisheries, Inter-American TragicTuna. With regard to the
protection of the marine environment, the mostuaié international initiative, UNEP’s
Regional Seas Programme was launched in 1974 asllaw4up to the seminal
Declarationof the United Nations Conference on the Human Bmwirent held in
Stockholm from 5 to 16 June 1972:the Convention for Protection of the
Mediterranean Sea against Pollution (Barcelona €otien) was concluded in 1976,
the year following the adoption Mediterranean ActiBlan®* The 1972 Stockholm
Declaration, adopted at the eve of the beginninghef Third UN Conference on the
Law of the Sea, played also a very significant riolehe elaboration of Part XII of
UNCLOS and its other provisions relevant to thetgetion and preservation of the
marine environmerfc However, these antecedents were not enough tolizeHSitates
participating in the Third UN Conference on the Laftthe Sea to form a homogenous
pressure group on enclosed or semi-enclosed&eas.

The already imprecise notion of a marine regiorobezs more blurred, especially in
the EU context, from the emergence of a new terrtajpéng to regional cooperation:
macro-region The term was popularized with regard to the B&a, which “is a good
example of a macro-region — an area covering a eurmbadministrative regions but

22 5eesupra n 19.

Z  JP. Beurier, ‘La protection des mers régionale2007) 7 Neptunus, <www.cdmo.univ-
nantes.fr/servlet/com.univ.collaboratif.utils.LesBichiergw?CODE_FICHIER=1342428408714&ID_FICHE=8359
17>; C. Lefebvre, ‘Protection et préservation duienilmarin: Les apports des Conventions Régionaleesuners
aux dispositions de la Convention des Nations Usirgde droit de la mer’, (2010) 8 VertigO - la vevélectronique
en sciences de l'environnement, <hvertigo.revugd0288>; N. Oral, ‘Regional Co-operation in Enclosed
Semi-Enclosed Seas for Protection of the MarineifBnment under Article 123 of the 1982 UN Law oétBea
Convention: An Assessment’ in M.C. Ribeiro (e8l), Years after the Signature of the United Nationsv@ation on
the Law of the Sea: Proceedings of the Internatid@anference, Faculty of Law, University of Portdg-17
November 2012Coimbra Editora, 2014) 423-424.

24 Both instruments have been amended and supplemeiieedheir inception.

5 Cf Principle 7 of the Declaration of the United Mas Conference on the Human Environment: ‘Statedl ke
all possible steps to prevent pollution of the dBasubstances that are liable to create hazartsrt@an health, to
harm living resources and marine life, to damagersties or to interfere with other legitimate uséshe sea.’

26 |_ycchini, Vaelckel (n 13) 435. The authors notetiis connexion that “face aux états océaniques femauelles
les regles en gestation favorisaient la réalisadiane emprise maritime souvent considérable, dgs pordant mers
fermées ou semi-fermées — ‘nouveaux pauvres’,aimserd'espaces contraints - éprouvaient un sentidiemuité et
de frustration di au fait qu'ils ne bénéficiaieas ple gains ‘territoriaux’ aussi substantiels @seautres”ibid.
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with sufficient issues in common to justify a siegitrategic approach®. A macro-
region is thus not just the opposite of an (eqadbyt precisely defined “micro-region”,
but a political (and social) construct encompassicigrs at different layers, which have
common or complementary assets, are facing comrhaleages and have common
objectives.

From that point of view the EU concept of macroioegcan be useful in order to
promote co-operation in enclosed or semi-enclosad.sThe acknowledgement in the
EU of the existence of a macro-region leads toatieption of a respective “macro-
regional strategy” (EU Strategy for the Baltic S&egion, EU Strategy for the Danube
Region, EU Strategy for the Adriatic and lonian Ragand EU Strategy for the Alpine
Region).

A “macro-regional strategy” is an integrated franoekvendorsed by the European
Council, which is usually supported by relevantdsirand other financial instruments,
to address common challenges faced by a definedrafating to EU Member States
and third countries located in the respective gaolgical area. The objective of those
strategies is to establish appropriate conditioms &trengthened cooperation
contributing to achievement of economic, social aedritorial cohesion. More
specifically, the EU macro-regional strategies, wievised for sea basins (Baltic Sea
Region, Adriatic and lonian Region) and have cleatentified maritime aspects, can
eventually offer the possibility for enhancing ceogtion among the coastal States of
the enclosed or semi-enclosed sea in que&tion.

The afore mentioned lack of a concrete and motessrshared understanding of the
term “region” in international law (despite its adolant uses in the public discourse)
should be the reason why the expression “enclogedemi-enclosed seas” was
preferred in UNCLOS; this term not being less opermultiple understandings and
interpretations. However, when speaking about eecdoor semi-enclosed seas, the
underlying notion of regionalism at sea providegaluable criterion for avoiding the
possible confusion between “enclosed” and “clossi (hare clausury the latter term
implying a marine space kept exclusively within fueereignty or control of its coastal
States. The temptation for such a conceptual leaapat be underestimated, taking into
account the sense of frustration and the feelingnddirness of several States bordering
regional basins participating in the Third UN Caefece on the Law of the Sea due to
the fact that the rules in gestation at this Carfee benefitted mainly to States with
ocean facad® The example of the Black Sea, with its undeniaizeticularities, of
course, bears a testimony to such a tempt&fidhe responsibility of the coastal States
of enclosed or semi-enclosed seas, and their rightauld not be understood as
excluding third States from the rights and benefity have by virtue of the law of the

27 Commission of the European Communiti€ommunication to the European Parliament, the Courtbié
European Economic and Social Committee and the Cdeamif the Regions concerning the European Union
Strategy for the Baltic Sea Regjdr® June 2009, COM(2009) 248 final.

28 Cf European CommissiofReport from the Commission to the European Parlistmine Council, the European
Economic and Social Committee and the CommitteeeoR#gions concerning the added value of macro-negio
strategies 27 June 2013, COM(2013) 468 final: “The macro-wegi concept arose from a wish for a collective
response to environmental deterioration of the B&#a, and for concerted action on challenges ppdrtunities of
that region”.

29 Lucchini, Veelckel (n 13) 435.

30 Cf 1. Stribis,Pooling Forces in Protecting the Black Sea MarimeviEonment: Actors and ActionfCBSS Policy
Brief no. 17, 2009, 16 ff; I. Stribis, ‘Black SeaHezies: the long search for an effective forum ifdernational
regulation’ in M.C. Ribeiro, E.J. Molenaar (edsjaritime Safety and Environmental Protection in &ue. Multiple
Layers in Regulation and Complian@@rafica Ediliber, 2015) 133-134.
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sea’ In this context, the English text of UNCLOS is thkearest using the term
“enclosed”, as opposed to “closed”; other offici@rsions of the text do not establish
the distinction clearly, at the linguistic leveking the same term for “enclosed” and
“closed” sea (the French version, for instancedseaer fermée ou semi-fermée”, the
Spanish “mar cerrado o semicerrado”, the Russi@) ‘BAMKHYTbIE U MOJTY3aMKHYThIE
Mops”).

3.3. Elements of the legal regime

UNCLOS acknowledges a legal specificity to the @mtcof enclosed or semi-
enclosed seas without, however, elaborating a sp@crmative status to such parts of
the world’s seas.

1) Definition
Article 122 UNCLOS provides the definition of enséml or semi-enclosed seas in
the following terms:

“For the purposes of this Convention, ‘encloseds@mi-enclosed sea’ means a
gulf, basin or sea surrounded by two or more Statelsconnected to another sea
or the ocean by a narrow outlet or consisting elytior primarily of the territorial
seas and exclusive economic zones of two or mastabStates”.

The provision contains four criteria, out of whitte two first must be met in all
cases of enclosed or semi-enclosed sea, whilevihéast are envisaged as alternatives.

The two first mandatory elements of the definitaoe of natural (Quasi geographical)
and political character. The geographical one megufor the concept of enclosed or
semi-enclosed sea under the Convention the exesteha marine space in the form of
gulf, basin or sea. The terms do not provide fidkity; they should be understood as
denoting a marine space with various, undefinedgg®phical features (e.g. channels,
islands, peninsulas, etc.) that can establish #isesldor the coastal States to declare the
given marine space as “enclosed or semi-enclosed $e strict logic this first
requirement does not add anything particular in ¢becept of enclosed or semi-
enclosed sea, and its omission would not have hgdnfluence to its definition: it goes
without saying that any enclosed or semi-enclogedsbould be a marine space.

The political criterion requires for the existerafean enclosed or semi-enclosed sea
that the given marine space should have more tharcoastal State. In accordance with
this criterion the Sea of Azov, for instance, qiiedi as a semi-enclosed sea, after the
dissolution of the URSS and the accession to inudgece of the Russian Federation
and Ukraine. Before 1991 (during the existenceénef$oviet Union and before it of the
Russian Empire), the same marine space was amahta. The same goes also for the
Sea of Marmara, whose coasts belong only to Turkey.

In addition to these two criteria, the existenceanfenclosed or semi-enclosed sea
requires that a given marine space be “connecteddther sea or the ocean by a narrow
outlet” or consist “entirely or primarily of the territori@eas and exclusive economic
zones of two or more coastal States”. These remeainés are directly or indirectly

31 Cf the reservations of France to the concept dbsed and semi-enclosed seas underscoring thasiewtraneous
to international law and that creating special suler these marine spaces would risk establishingaee clausum
A/CONF.62/C.2/SR.38fficial Records of the Third United Nations Confere on the Law of the Seal I, 276.
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geographical. Therefore applies to both of them twies been already said on the
malleability of geography by political consideraitso With this caveat in mind, the first
of these two requirements tends to identify a neargpace that is enclosed in the
geographical sense, through the existence of adwaoutlet”; the dimensions of the
outlet are to be considered on a case-by-case, lbal€isg into account the particularities
of each marine space. By the second requirementitigers of UNCLOS tried to
exclude from the normative scope of Part IX vastamic spaces, which could not
consist “entirely or primarily of the territoriabas and exclusive economic zones of two
or more coastal States”. The extension of the Staiediction to the sea allows,
however, to encompass into the concept of enclossémi-enclosed sea marine spaces
that otherwise could not be considered as such. WECthus clearly envisages the
right of coastal States to declare exclusive econarones in enclosed and semi-
enclosed seas, though it presupposes the narrowhessh marine spaces. Because of
this last element it has been submitted that tresteb States of enclosed or semi-
enclosed seas would probably abstain from declaBrglusive economic zones,
preferring to establish contiguous zoAeghough this suggestion appears reasonable
taking into account the predicament that the imgletation of extended maritime
jurisdictions can create in constrained spdtéshas not been confirmed in practice.

i) Cooperation of States bordering enclosed orisentlosed seas
Having defined the concept, UNCLOS proceeds withngy to substantiate a specific
legal regime of the enclosed or semi-enclosed #etisle 123 provides:

“States bordering an enclosed or semi-enclosedsiseald cooperate with each
other in the exercise of their rights and in thefggenance of their duties under
this Convention. To this end they shall endeavalirectly or through an
appropriate regional organization:

32 Lucchini, Veelckel (n 13) 435.

33 Cf the conundrum concerning the establishment df-ESpired zones (ecological protection and fiske@ones)
in the Adriatic Sea by Croatia, Slovenia and ltéifyg suspension of their implementation, the seleatpposability
of such zones, etc., @ecisionon the Extension of Jurisdiction of the RepublicCobatia in the Adriatic Sea,
adopted by the Croatian Parliament on 3 October 2008aw of the Sea BulletiNo. 53/2004, 68—69; Decision on
Amending the Decision on the Extension of the diiction of the Republic of Croatia in the AdriaticeSef 3
October 2003, adopted by the Croatian Parliamer dane 2004 (2005) 55 Law of the Sea Bulletin 31gifken
Modifying the Decision on the Extension of the ddittion of the Republic of Croatia in the Adriaties§ adopted
by the Croatian Parliament on 13 March 2008; Acth@nProclamation of the Ecological Protection Zand on the
Continental Shelf, adopted by the Slovenian Parli@ma Law of the Sea BulletiNo. 60/2006, 56-57;aw 61 on
the Establishment of an Ecological Protection Z&®yond the Outer Limit of the Territorial Sea, atimpon 8
February 2006 in Law of the Sea BulletiNo. 61/2006, 98; and the diplomatic correspondexacgained inLaw of
the Sea BulletinNos 56/2004, 139; 57/2005, 125; 58/2005, 20; @32 33; 60/2006, 127.

The relevant scholarship is abundant, seer alia, D. Vidas, The UN Convention on the Law of the Sea, the
European Union and the Rule of Law: What is goingirorihe Adriatic SeaFridtjhof Nansen Institute Report
12/2008; M. Grbec, ‘Extension of Coastal State dliction in the Mediterranean: Quasi EEZs or Reali 'Generis"
Zones?' in N.A. Martinez Gutiérrez (edgerving the Rule of International Maritime Law: Bgsan Honour of
Professor David Joseph Attar@Routledge, 2010) 191-201; U. Leanza, ‘L'ltaliaaedcelta di rafforzare la tutela
dell'ambiente marino: l'istituzione di zone di mzibne ecologica’, (2006) 89 Rivista di diritto imazionale 309; M.
Petrak, ‘Should Croatia Declare an Exclusive Ecoearitine?’, (2006) 83 Pravnik 132; Zeljko Dominisedanak
instituta otvorenog mora u Jadranu [Disappearafitieeolnstitute of the Open Sea in the Adriati€2006) 53 Nase
more 228; G. Andreone, ‘La zona ecologica italiarfa007) 109 Il diritto marittimo 3; European Parfient,The
Ecological and Fisheries Protection Zone (ZERP) in  Croatia,
<www.europarl.europa.eu/RegData/etudes/note/joirgBIY 233/IPOL-PECH_NT%282008%29397233_EN.pdf>;
A. Del Vecchio, ‘In maiore stat minus: la ZEE ezlene di protezione ecologica nel MediterranedStadi in onore
di Vincenzo Staracevol 1 (Editoriale Scientifica, 2008) 207-220.
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(a) to coordinate the management, conservationpepn and exploitation of
the living resources of the sea;

(b) to coordinate the implementation of their rigland duties with respect to the
protection and preservation of the marine enviramme

(c) to coordinate their scientific research pokcad undertake where appropriate
joint programmes of scientific research in the area

(d) to invite, as appropriate, other interestedeStar international organizations
to cooperate with them in furtherance of the priowvis of this article”.

The language used in this article raises from thset the issue of the normative
density of this provision, in other words to whae tStates parties commit to by
becoming parties to UNCLOS?

The opening of the provision calls on the coastateS of an enclosed or semi-
enclosed sea to cooperate; this call is couchethanconditional (“States ... should
cooperate”). The indicative mood is used with therbv“endeavour” (“they shall
endeavour”). Thus the duty to cooperate appearhig provision as contingent (or
dependent) on some circumstances (or conditiorgs)sam fact limited to an effort by
the coastal States. Of course such an effort tperabe shall be earnest and in good
faith; otherwise the provision would be withoutest. In any case, the plain language
of the provision indicates that we have, at bestpragrammatic provision, a
commitment to behave in a certain manner indicétgdaw — at worst, Article 123
would be a soft law provision; the above differebeéween the two moods in the same
phrasecannot be meaninglesarticle 123 addresses to States bordering aroeadl or
semi-enclosed sea a strong recommendation andatista to cooperate, to the extend
possible. The duty to cooperate contained in ttislais a soft one.

We may speak here for the so-called “pedagogicattion” of the law, and, in
particular of law-making, in the sense of articmgtin an normative text an aim the
legislator wants to achieve, in order to imprininithe minds of the subjects and other
users of the law and achieve thus in a gradualrmrémental manner the passage from
an inchoate commitment to a fully-fledged obligatiérticle 123 UNCLOS, and in fact
the whole Part 1X, can be viewed from this viewpoin

Furthermore, Article 123 did not codified pre-ekigt customary law — the
discussions at the Third UN Conference on the Lathe Sea testify to that: the two
provisions on the enclosed or semi-enclosed saafitide progressive development of
international law. Consequently in the process @fdming customary law after the
signature and entry into force of UNCLOS, whiclsidl in progress, only the contents
of the agreed written text of Part IX can beconmmustomary obligation, binding upon
States bordering enclosed or semi-enclosed seas.

Consequently Article 123 UNCLOS addresses an entreastates bordering an
enclosed or semi-enclosed sea to cooperate. Howteenormative density of this soft
obligation may increase, reading the Conventionaas/hole. In this respect the
obligation provided for the protection of the marienvironment (“coordinate the
management, conservation, exploration and expioitatdf the living resources of the
sea”, Article 123 (b)) could be reinforced whend¢agether with Part XII UNCLOS,
in particular Articles 192 and more so 197, whicbvide, respectively, for the general
obligation of States “to protect and preserve traime environment”, and the more
specific obligation for cooperation on a global regional basis, in the latter case
“taking into account characteristic regional feelir “for the protection and
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preservation of the marine environmefit’Similarly Articles 242 and 243 UNCLOS
are pertinent for the commitment relating to masoeentific research (Article 123(c)),
while the provisions of Articles 61 ff and 117 fiNCLOS may be invoked in order to
strengthen the weak binding force of the clausatireg to the living resources of the sea
(Article 123(a)). The necessity however to turntiie general rule in order to give
binding force to a specific one is a clear indigatof the programmatic nature of the
incitement addressed to States bordering enclasgeehoi-enclosed by UNCLOS.

This conclusion is further supported by the comcredntents of the commitment
contained in Article 123 UNCLOS. Not only is thellcen cooperate formulated in
programmatic terms, but it is also limited toobrdinatiorf of national policies, rights
and duties of the coastal States in the areassbéffies and in general marine living
resources, protection and preservation of the maenvironment and scientific
research. With respect to the scientific researdfcld 123(c) seems to go further than
mere coordination as it contains also an encourageno the coastal States to
“undertake where appropriate joint programmes @rgiic research in the area”. This
additional step does not however warrant the camtuof the existence of a binding
obligation, as it is coupled with the qualificatiwhere appropriate”, a standard term
for “soft” obligations.

The fourth and last item of the call to States bardy enclosed or semi-enclosed
seas to cooperate consists in an appeal for irten@h cooperation that goes beyond
the regional coastal States: Article 123(d) prositlet the coastal States of an enclosed
or semi-enclosed sea “shall endeavour [...] (d) totén as appropriate, other interested
States or international organizations to cooperaith them in furtherance of the
provisions of this article”. This is a further reim@er of the fact that enclosed or semi-
enclosed seas are not “closed” seas and thatghesiswithin the scope of Article 123
UNCLOS (management, conservation, exploration awdlogation of the living
resources of the sea; protection and preservafittbeanarine environment) commonly
transcend the confined space of an enclosed or-aeciosed and may require
international cooperation not limited to the regbar sub-regional coastal States.

The established programmatic character of Arti@8 WNCLOS does not however
authorize the conclusion that this provision isaéwf any legal consequences. There
is a good faith obligation of coastal States bardean enclosed or semi-enclosed sea
to cooperate in the fields provided for in Artid23 UNCLOS. This is an obligation of
behaviour which may encompass various measures fronsultations among the
coastal States to the establishment of regionangaments and the negotiation of
agreed instruments for the coordination of theitiamal policies concerning marine
living resources, protection and preservation @& tharine environment and marine
scientific research.

Though Article 123 UNCLOS opens with the phraset tt#tates bordering an
enclosed or semi-enclosed sea should cooperatesadth other in the exercise of their
rights and in the performance of their duties untlexr Convention”, it keeps silent with
respect to the delimitation of zones under natiopaisdiction. The travaux
preparatoiresof the Third UN Conference on the Law of the Seeal that in an the

34 Unlike Article 123, Articles 192 and 197 are weiitin binding terms: Article192, “Statésve the obligatiorio
protect and preserve the marine environment”; Aatit97, “Statesshall cooperateon a global basis and, as
appropriate, on a regional basis, directly or thgtowcompetent international organizations, in fomtiag and
elaborating international rules, standards andmaeended practices and procedures consistent iglCtmvention,
for the protection and preservation of the marineirenment, taking into account characteristic oegi features”
(emphasis added).
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early stages of the Conference few states subnptiggbsals to include in the relevant
provisions on enclosed or semi-enclosed seas sefaeences to the delimitation in
these marine spaces (in the form of an incitatmedastal states to cooperate also in
this field, or a proposal to elaborate specificesubpplicable to the delimitation in
enclosed or semi-enclosed seisJhese efforts did not succeed and the text ofcherti
123 was finalized already in the Revised Single dfieging Text of 19768° and
rem?ined the same from this early state of thedTionference on the Law of the
Sea:

The caséMaritime delimitation in the Black SéRomania v. Ukrainegonfirmed the
lack of specific rules pertaining to the delimitetiin enclosed or semi-enclosed sea.
The ICJ faced with opposite views by the partiesh@nissue whether the “Black Sea’s
nature as an enclosed sea and its rather smalfSamstitute a relevant circumstance
which ought to be taken into account in the debwniin process of the maritime areas of
Romania and of Ukrain®, did not in its Judgment of 3 February 2009 findy an
particular relevance of this circumstance in thénd&tion process and considered
“that, no adjustment to the equidistance line awigionally drawri in accordance with
the general method the Court applies for any d#ditoin process[wals called fof,
due to the enclosed nature of the Black 8ea.

There is here a weakness of the regime of the sedlor semi-enclosed seas as
envisaged in Part IX UNCLOS, because the lack ding@tion and the ensuing
disputes in this respect between and among costitds of an enclosed or semi-
enclosed sea limit the effectiveness of the inmtafor coordination in areas where the
coastal states have (depending on the zone) sgagresovereign rights or jurisdiction
and control. This is an aspect that cannot be ntglewhen examining the state
practice in regard to enclosed or semi-enclosesl thexyy border.

Be that as it may, coordination as envisaged byclertt23 UNCLOS has borne
some fruits, in particular in the fields of marilnng resources and of the protection
and preservation of the marine environment: thengithening of the UNEP Regional
Seas Programme through regional conventions aizhguians’ and the establishment
of several new regional fisheries management bo@&MOs) have been undeniably
encouraged by the concept of enclosed or semi-eedlseas and the feeling of
solidarity that this concepts strives to instil tihe relations among coastal states

35 Cf AICONF.62/C.2/SR.10fficial Records of the Third United Nations Confaremn the Law of the Seeol I,
148; A/CONF.62/C.2/SR.28pid. 164; A/CONF.62/C.2/SR.38pid. 273, 274, 275, 277; A/ICONF.62/C.2/L.8,
Official Records of the Third United Nations Confere on the Law of the Seal Iil, 188.

% See Article 130 of the Revised Single NegotiatiextTof 6 May 1976, AICONF.62/WP.8/REV.1/Partdfficial
Records of the Third United Nations Conference erLiéw of the Seaol V, 172.

37 B. Vukas, ‘Enclosed and semi-enclosed seas’, (12Z8)2 Revue iranienne de relations internationais M.
Bennouna, ‘La délimitation des espaces maritime$/éditerranée’ inThe law and the sea: Essays in memory of
Jean Carra (FAO, 1987) 13.

% International Court of Justicélaritime Delimitation in the Black Sea (RomaniaUkraine), Judgment of 3
February 2009, ICJ Reports 2009, 118, para 171.

%9 |bid, 118-119, para 171 and 172.

40 bid, 120, para 178.

41 N. Oral, ‘Regional Co-operation in Enclosed and SEntlosed Seas for Protection of the Marine Envinent
under Article 123 of the 1982 UN Law of the Sea Ganrtion: An Assessment’ ikl.C. Ribeiro (ed)30 Years after
the Signature of the United Nations Convention orLténe of the Sea: Proceedings of the International f€m@mnce,
Faculty of Law, University of Porto, 15-17 Novemb@i2 (Coimbra Editora, 2014) 434-438; Christophe Lefebv
‘Protection et préservation du milieu marin: Lepags des Conventions Régionales sur les mers apadii®ns de
la Convention des Nations Unies sur le droit de &’'j1{2010) 8 VertigO - la revue électronique efesces de
I'environnement, <vertigo.revues.org/10288>; P.EnGG ‘The rise of regional agreements for maringirenment
protection inThe law and the sea: Essays in memory of Jean €0, 1987) 223-232.
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bordering such marine spaces. These developmemnts &adirect bearing to the
Mediterranean at large (Barcelona Convention systend General Fisheries
Commission for the Mediterranean), including thaghe Adriatic and lonian marine
space.

4. EU Strategy for the Adriatic and Ionian Region (EUSAIR)*

In addition to the above general regime applicablthe Adriatic and lonian marine
space as a sub-system of the Mediterranean Seprdbgect of that marine area being
in the medium- or longer-term bordered by EU Mem®tates places, as it has been
underscoredsuprg a particular responsibility to the EU and itstitugions along its
Member States.

The general EU primary and secondary law regardiagtime affairs is of course
applicable in the Adriatic and lonian marine spax¢he extent this space is under the
sovereignty, sovereign rights, jurisdiction andteolnof EU member states. In the fields
of the law of the sea where the EU has exclusiveasrcurrent competencies (e.g.
conservation and management of marine fisheriesyeption of marine pollution,
maritime transport, safety of shipping, promotidncooperation with third countries
and international organizations on marine researuh technological developmefi),
the EU itself is a coastal actor of the Adriaticdddonian seas with rights and duties
under the law of the sea and an actor to whichirthigation to cooperate included in
Article 123 UNCLOS is also addressed.

However, the specific responsibility of the EU imetAdriatic and lonian marine
space is not limited to the above fields of exslasir shared competencies. Conscious
of the significance of its responsibilities in tmgarine space, EU institutions included
the Adriatic and lonian basin among their priostie the new EU regional policy,
marked by the concept of macro-region, already isatlg presented earlier in this
paper. The European Ministers responsible for titegrated Maritime Policy and the
European Commission highlighted in the Limassol |B@tion that sea basin
cooperation is a milestone in the development amglémentation of the EU's
Integrated Maritime Polic§’ In this context the European Commission has ekbdr
an EU Strategy for the Adriatic and lonian Regi@md submitted it to the other
institutionson 17 June 2014. This Strategy draws from the deweénts in other
macro-regions (EU Strategy for the Baltic Sea Regi@009; EU Strategy for the
Danube Region, 2011). The starting point for theSBUIR was theMaritime Strategy
for the Adriatic and lonian Seaadopted by the Commission on 30 November 2012,
which was envisaged by the Commission itself aessiple “first component of an EU
macro-regional strategy covering additional fieldshould the EU Member States

42 See the EUSAIR area on Mapidfra, at 246.

“3 For more details, sd®eclaration concerning the competence of the Eumap@ommunity with regard to matters
governed by the United Nations Convention on the dhthe Sea of 10 December 1982 and the Agreeme28 of
July 1994 relating to the implementation of Part Xof the Convention 1 April 1998,
<www.un.org/depts/los/convention_agreements/commentieclarations.htm#European Community Declaration
made upon formal confirmation>.

44 Declarationof the European Ministers responsible for the Ine¢ed Maritime Policy and the European
Commission on a Marine and Maritime Agenda for groarild jobs Limassol, 8 October 2012, para 3.



84 loannis Stribis

decided to ask the Commission to prepare such arStategy for the Adriatic and
lonian regiori*

4.1. Maritime Strategy for the Adriatic and loni&eas

The Maritime Strategy for the Adriatic and loniaeaS was aimed at assessing the
needs and potential of sea-related activities is tharine space and setting out a
framework for coordinated efforts by maritime stadlelers driving concrete
cooperation in maritime affairs forward. The progpddramework for cooperation was
devised in order “to adapt the [EU’s] Integrated riMime Policy to the needs and
potential of the natural resources and socio-econdabric of the Adriatic and lonian
marine and coastal areas”, through promoting “lerga sustainable and responsible
fishing activities, good environmental status @& tharine environment and a safer and
more secure maritime space” and horizontal isssiesh as the “efficient adaptation to
the impact of climate change”. The ultimate aim w@asfoster smart, sustainable and
inclusive growth of the maritime economy thus cimiting to achieving the targets of
the Europe 2020 Strateg$P.

The Maritime Strategy for the Adriatic and loniaeaS purported to set an agenda
for achieving such smart, sustainable and inclugnmvth from the sea. This agenda
contained four pillars, which were elaborated tlgtouextensive stakeholder
consultations held in 2012. These four priorityagrare: 1) Maximising the potential of
the blue economy; 2) Healthier marine environmé)t;A safer and more secure
maritime space; and, 4) Sustainable and resporfshieg activities.

The first pillar of the Maritime Strategy envisaghe creation of a thriving maritime
economy that provides growth and job opportunitesthe coastal populations. Its
major aims are to set the conditions for innovaaod competitiveness; to promote the
development of Maritime Spatial Planning (MSP) asstablishment of Integrated
Coastal Zone Management (ICZM) at both at nati@mal cross-border level, on the
basis of the ecosystem approach; to enhance effieied environmentally friendly
maritime transport as well as intermodality, byegrating seaborne and land transport;
to foster coastal and maritime tourissa one of the main and fast-growing maritime
activities; to contribute to the development of @omsg, high-quality European
aquaculture sector that is environmentally and ecvcally sustainable and has the
potential to create jobs and to supply healthy fpamiucts®’

The second pillar addresses the issue of a heatttaene environment, which is of
crucial importance in the architecture of Articl@3LUNCLOS. In this respect, the
Maritime Strategy aims at ensuring that exploitatad the economic potential of the
Adriatic and lonian seas is consistent with a Imgaland productive marine
environment. The Maritime Strategy provides exam@epriority areas to develop in
the respective EU policies, as applicable to thea&id and lonian marine space: ensure
good environmental and ecological status of theimaaand coastal environment by
2020 in line with the relevant Eldcquis and the ecosystem approach; preserve
biodiversity, ecosystems and their services by @manting the European ecological
network Natura 2000 and managing it, consideringp alelated work within the
Barcelona Convention system; reduce marine littecjuding through better waste

45 A Maritime Strategy for the Adriatic and lonian $e80 November 2011, COM(2012) 713 final
46 ||

Ibid, 3.
" Ibid, 4-7.
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management in coastal areas; continue improvingregional cooperation and

monitoring the existing mechanisms, particularlpsh set up by EMSA as regards
prevention, preparedness and coordinated responseajor oil spills and exploring

how to make better use of available EU resouites.

One of the specificities of the Adriatic and loniaarine space is the high amount of
ships’ crossings, compared to most other sub-systdithe Mediterranean. In addition
to the cargo crossings towards Central Europe,ethgran increasing number of
passenger ships sailing in this marine space;nuilgas transportation is also growing.
Beyond commercial maritime traffic, the Adriaticdatonian seas are used by criminal
networks engaged in irregular migration and othlegal activities. In this conditions
the third pillar consisting in making the Adriatéd lonian marine space safer and
more secure focuses on the enhancement of theittgalof public authorities of the
coastal States to monitor maritime traffic, respomdcemergencies, save human lives,
preserve the marine environment, control fishedaesvities, and cope with security
threats and illegal activitie's.

The fourth and last pillar, unsurprisingly, dealsthw sustainable and more
responsible fisheries activities, a topic direehywisaged for coordination in Article 123
UNCLOS. The Maritime Strategy aims at elaboratiegional policies to enhance
efforts towards long-term sustainable and respémdisheries which must provide an
economic resource for the coastal areas and thieabitants, based, in particular, on
effective implementation of the principles of trefarmed Common Fisheries Policy
and cooperation on scientific issues for the fig®emanagement on the regional and
sea-basin level, such as the General Fisheries miom for the Mediterranean and
FAO regional projects (Adriamed and Eastmed). Tharifilne Strategy proposes the
development of some indicative priority areas tueli@: a) achieving the sustainable
management of fisheries, including the developneémiultiannual plans and measures
such as Marine Protected Areas in their wider sdnmseontributing to the profitability
and sustainability of fisheries, by strengtheniteksholders' involvement in fisheries
management and other actions; c) improving theureiltof compliance, saving
resources, facilitating the transfer of informatiand enhancing cooperation for the
control of fishing activities; and, d) developingentific cooperation on fisheries.

The above pillars involve not only coordinationtbé management, conservation,
exploration and exploitation of the living resowcef the sea (Article 123(a)
UNCLOS), but also coordination of marine scientifiolicies, undertaking of joint
scientific research programmes in this field, al a®invitation for cooperation to non-
regional actors (or non-exclusively regional agigsticle 123(c)-(d) UNCLOS). They
further require coordination in concrete aspecthefprotection and preservation of the
marine environment in the Adriatic and lonian margpace (Article 123(b) UNCLOS),
which is a topic cross-cutting all four pillarstbe Maritime Strategy’

The reception of the Maritime Strategy by the coned stakeholders confirmed
their support for the direction taken and the ceterpolicy priorities it set.
Nevertheless, it also raised expectations for tabogation of a wider macro-regional
strategy, including an action plan for the impletaéion of the policy priorities

“8 |bid, 8-9.

“9|bid, 10.

%0 |bid, 11.

51 Cf D. Vidas, ‘Particularly Sensitive Sea Areas: Nwed for Regional Cooperation in the Adriatic SeaKi Ott
(ed), Croatian Accession to the European Union: The Chagkisn of Participation (Institute of Public
Finance/Friedrich Ebert Stiftung, 2006) 354-358 a6-363.
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contained in the Maritime Strategy. One month atfter presentation of the Maritime
Strategy, the European Council requested the Cosmniso bring forward an EU
Strategy for the Adriatic and lonian Region beftire end of 20142 The new Strategy
would of course fully incorporate the thematic caments of the Maritime Strategy for
Adriatic and lonian Seas; it would however haveidewscope and cover also issues
not directly related to the sea.

4.2. From a maritime strategy to a macro-regionahtegy for the Adriatic and lonian
region

The drafting of the EUSAIR reflects the developnseint the regional policy of the
EU by the emergence of the Adriatic lonian macigiae.

The concept of macro-region originally arose frdra heed for a collective response
to environmental deterioration of the Baltic Sea] for concerted action on challenges
and opportunities of that regiéh.The European Commission identified the basic
elements providing the basis for macro-regionalpeoation. These include a regional
sense of identity, a wish for common strategic piag and a willingness to pool
resources’ Furthermore, the macro-regional concept rests ugen principles of
integration, coordination, cooperation, multi-lewggdvernance and partnership. Taken
individually these guiding principles require ththe objectives that a macro-regional
policy seeks to achieve should be embedded in iegigtolicy frameworks (EU,
regional, national, local, pre-accession), progr&sar(EU, country-specific, territorial
cooperation, sectoral), and financial instrumenitstegration); that the policies,
strategies and funding resources should avoid cdmpatalisation whether between
sectoral policies, actors or different tiers of govment (coordination); that regional
actors (at the State or infra-State level) shooloperate across the region, changing the
“mind-set” from inward to outward-looking regiondévelopment ideas (cooperation);
that the creation of a macro-region should nottereaw tiers of decision-making, but
function with various levels of policy-makers warli better together (multi-level
governance); and, that in the framework of a maegien, EU and non-EU countries
can work together on the basis of mutual interadtraspect (partnership).

The conceptualisation of the macro-region leadhto riext step, the elaboration of
the concept of macro-regional strategy. A macroereg strategy is a jointly agreed
strategy on how to overcome challenges and befrefit identified within a macro-
region. The idea of a macro-regional strategy is tto coordinate projects and actions
financed by a variety of sources regarding theserongegional challenges and
opportunities® This type of strategy purports to bring togethelevant stakeholders
(institutions, thematic experts and financial iostents) existing on local, micro-

52 Conclusions of the European Council, 13-14 Decer2b&?, EUCO 205/12, para 26.
%3 As said before this reflection resulted in the Strhtegy for the Baltic Sea Region (2009) and twasykser to the
EU Strategy for the Danube Region (2011); the EUS#IRwed in 2104, building on these experiences.
4 European CommissiorReport from the Commission to the European Parligméite Council, the European
Economic and Social Committee and the CommitteeeoR#gions concerning the added value of macro-regio
gstrategie527 June 2013, COM(2013) 462 final.

Ibid.
%6 A. Dubois, S. Hedin, P. Schmitt, J. Sterlifid) macro-regions and macro-regional strategies scaping study
(Nordregio, 2009) 17-19; K.-E. Vogelsarngdaking Sense of Macro-Regional Strategies in the Bifferentiated
Integration and the Macro Regions’ External Dimemsi(Universiteit Twente and Westfalische Wilhelms-
Universitat Minster, 2014) 30-32.
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regional®’ national and macro-regional levels to implemerg dommon objectives
identified. Participants at each of these levetésexpected to contribute to the common
objectives with their own respective prioritiesmquetences, experience and resources.
In this connection it is important to underscorattinacro-regional strategies do not
create new political or administrative tiers, btrive to mobilise existent actors and
align various existing policies and funds aroureldgreed objective.

The EUSAIR has been public by the European Comomsen 18 June 2014 and
was endorsed by the Council on 29 September ofahee year: The general objective
of the EUSAIR is to promote sustainable economit social prosperity in the Adriatic
and lonian region. It proposes a rolling ActionrPath four pillars: 1/ Blue Growth; 2/
Connecting the Region; 3/ Environmental Quality] dh Sustainable tourism.

The main objective of the “Blue Growth” pilf&ris to drive innovative maritime and
marine growth in the Adriatic and lonian region, fapomoting sustainable economic
development and jobs, as well as business opptesiin the Blue econonty. Priority
fields of regional cooperation under this pillaclude blue technologies, coordinated
fishery management and maritime and marine govemand service¥. The second
pillar of the Action Plan entitled “Connecting thHeegion (transport and energy
networks)” aims to improve transport and energyneativity in the Adriatic and lonian
region and with the rest of Europmter alia, through coordinated monitoring of
maritime traffic and development of multimodal tsport, interconnection of power
grids and development of gas netwotk&lnder the pillar “Environmental Quality” the
drafters of EUSAIR address in priority the marimeieonmental (threats to coastal and
marine biodiversity, pollution of the sea) and seeasurable milestones in the
achievement of concrete goals (e.g. enhancemetiiteoNATURA 2000 and Emerald
networks and establishment of a coherent netwoiarine Protected Areas under the
Marine Strategy Framework Directive by 2020; 10%ate coverage by 2020 of the
Adriatic and lonian Seas by Marine Protected araasline with international
commitments¥ Lastly, the fourth pillar, “Sustainable Tourismillar intends to

5" Regional level with a State.

%8 E. Blais, B. Liepa, ‘What are macro-regions all a3 (2011/2012) INTERACT Newsltter 4-6. For morelctE.
Vogelsang,Making Sense of Macro-Regional Strategies in the Bifferentiated Integration and the Macro
Regions’ External DimensiofUniversiteit Twente and Westféalische Wilhelms-umsitat Minster 2014) 27-37; A.e
Dubois, Sigrid Hedin, Peter Schmitt and José $igrEU macro-regions and macro-regional strategies scaping
study(Nordregio, 2009) 17-39.

%9 Conclusions of the European Council, 29 Septembi4 2para (A).

8 For more on this concept, European Commissi@ommunication from the Commission to the European
Parliament, the Council, the European Economic andi&®@ Committee and the Committee of the RegioneBI
Growth: Opportunities for Marine and Maritime Sustable Growth 13 September 2012, COM(2012) 494 final.

®1 To support the elaboration of the Action Plan Bieectorate-General for Maritime Affairs and Fislesr (DG
MARE) of the European Commission commissioned twialiss for the assessment of the blue growth peteoti
the Adriatic and lonian seas and the analysis efctirrent status and potential development of maitlusters in
the sea-basins, a general oB¢udies to support the development of sea basipetation in the Mediterranean,
Adriatic and lonian, and Black Sea, Report 1: Asa@yof blue growth needs and potential per coyr2dy January
2014, and a region-specifiStudies to support the development of sea basipecation in the Mediterranean,
Adriatic and lonian, and Black Sea, Report 2: Asayto support the elaboration of the Adriatic alahian
maritime Action PlanMarch 2014.

62 European CommissiorCommunication from the Commission to the Europearlidaent, the Council, the
European Economic and Social Committee and the Cdeandf the Region concerning the European Union
Strategy for the Adriatic and lonian Regjdty June 2014, COM(2014) 357 final.

%3 |bid, 8.

® Ibid, 9.
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develop the full potential of the Adriatic and laniregion in terms of innovative,
sustainable, responsible and quality tourfSm.

In addition, capacity building, including commurtica, as well as research and
innovation with a view to boosting employment, gtbwand competitiveness, are cross-
cutting aspects of the rolling Action Plan. Climateange mitigation and adaptation as
well as disaster risk management are horizontatijpies relevant to all four pillar®

From the above very schematic presentation, itinesoclear that the four pillars of
the Strategy (maritime and marine growth, includfigiperies, transport and energy
networks, environmental quality and sustainableison), and the targets proposed for
the implementation of these priority pillars fulhycorporate the relevant priorities set in
the Maritime Strategy for the Adriatic and loniaeaS. As it has been showed earlier in
this paper these priorities are consonant with ithatation to cooperation and
coordination Article 123 UNCLOS addresses to Statmslering an enclosed or semi-
enclosed sea. As confirmed and developed in theAERIShe pillars of the Maritime
Strategy cover and probably surpass the contenteeotoordination in the fields of
marine living resources, protection and presermatb the marine environment and
marine scientific research, envisaged in the itioiteato cooperate of Article 123
UNCLOS. In fact the EUSAIR could be seen as an ¢aror a best practice as it
provides valuable and detailed input to the manheugh which the aims of Article
123 UNCLOS can be successfully met in other rediseas (independently from the
participation of the EU).

5. Conclusion

The initiative of the EU to undertake to elaboratel then implement a distinct EU
Strategy for the Adriatic and lonian Region, thoungit primarily, and even not mainly,
motivated by considerations relating to fireblématiqueof enclosed or semi-enclosed
seas, fulfils nonetheless the specific role thatE has and will have in the future in
the Adriatic and lonian marine space, as a coastal, along its Member States and its
prospective members. The real challenge, however agery strategy and action plan
lies in their implementation. Even so, the contiilbu of the EUSAIR from an
institutional point of view, to the consolidatioi @ specific regime for enclosed and
semi-enclosed seas, initiated in UNCLOS, and ofirikigation to States bordering such
marine spaces to cooperate is already perceptible.

% hid, 9-10.
% |bid, 6.
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MARITIME SPATIAL PLANNING AND INTEGRATED COASTAL ZONE MANAGEMENT
IN THE ADRIATIC AND |ONIAN REGION

SUMMARY: 1. Introduction. — 2. The inter-sectorial instremts and strategies for the Adriatic and lonian
Region. — 3. The objectives and aims of the Prdté@dhe Barcelona Convention on Integrated
Coastal Zone Management: their relevance for theafid and lonian Region. — 4. Conclusion.

1. Introduction

The legal regime on Adriatic and lonian basins ltssérom various forms of
international cooperation, which was developed,indurthe time, by autonomous
policies, through the sector-specific rules, natagls in a coordinated manner.

These factors evidently compromise a good degresystemic coherence in the
overall management of activities in this basin,a@ning in particular transport, trade,
port and coastal industry, fishing, aquaculture ,amdreasingly, marine research,
renewable energy, technology, innovation and resoexploitation.

The continuous development of these activities, #na common to the majority of
European seas and not only to Adriatic and lonieasSled the EU to adopt the so
called Integrated Maritime Policy, which was prdednby the Commission in October
2007 by the Communication concerning “An Integratdaritime Policy for the
European Union™. The Commission has in fact recently begun to vwedrthe need to
develop and implement forms of maritime governafoceintegrated, coordinated and
common management of water, in order to identifgd axploit potential synergies
between all EU policies affecting the oceans, se@astal regions and maritime sectors.

In this views, the Integrated Maritime Policy pram® a cross-sectoral approach to
the maritimegovernancebased on the recognition that all matters rejatcmEurope’s
oceans and seas are interlinked, and on the omitgrtio develop and implement an
integrated, coherent, and joined-up decision-makmgelation to the oceans, seas,
coastal regions and maritime sectors.

This inter-sectoral approach justifies and foundsaetion at EU-level: actually, the
EU’s Integrated Maritime Policy has no explicit &dpasis in the Treaty. However, the
Integrated Maritime Policy covers many EU sectgp@licies with a bearing on the seas
and coasts such as fisheries, freedom securityustide, transport, industry, territorial
cohesion, research, environment, energy and totfrism

1 Communication from the European Commission to thejiean Parliament, the Council, the European Ecomomi
and Social Committee and the Committee of the Regiaméntegrated Maritime Policy for the European Umid0
July 2007, COM(2007) 575 final.

2 For further references in this view, E. De Sariitie Marine Strategy Framework Directive as a Catafpr
Maritime Spatial Planning: Internal Dimensions almgtitutional Tensions’ in M. Gilek, K, KernGoverning
Europe’s Marine Environment: Europeanization of Regl Seas or Regionalization of EU Polic?e§~arnham,
2015).

% See European CommissidProposal for a Regulation of the European Parliaimand of the Council establishing
a Programme to support the further developmentofnéegrated Maritime Policy29 September 2010, COM(2010)
494 final.
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In this perspective, the European Commission hasclaed the European Strategy
for the Adriatic and lonian Region (EUSAIR)ecently endorsed by the Courtil,
following the model provided by the Baltic Sea Redi The starting point for this
strategy was the Maritime Strategy for the Adriaiwl lonian Seasnow incorporated
into the EUSAIR.

The EUSAIR builds upon already existing cooperatioithis area, mainly through
the Adriatic and lonian Initiative, which started RO00 with the signature of the
Ancona Declaratiofi.

The total area of the eight participating countte@gshe EUSAIR covers more than
70 million people and plays a key role in strengthg geographical continuity in
Europe. This Region enjoys a unique geographicaitipa and specific coastline
structure: its rich marine biodiversity represeartammense potential for the creation of
innovative and sustainable “economic developmend gnowth, including blue
technologies, fisheries and aquaculture, and betégitime and marine governance and
services™

The region presents heterogeneous levels of dewelopand needs and the socio-
economic differences between the countries aree Jagpecially between EU Member
States and non-Member States: in this perspeddUSAIR represents an important
instrument for creating the conditions for reducsagio-economic differences between
the countries and for promoting sustainable develyg and territorial, social and
economic cohesioff.

The impact of the financial crisis on the regiornfusthermore very serious and it
requires a systematic exchange of knowledge, expazi and practices in this context
and a periodical evaluation of strategies plannedathieve economic reforms,
especially in less developed countries. In thifdfithe EU institutions underline the
close interdependence between smart, inclusivesasthinable growth of economic
dynamics and the increase of cultural, scientifid aducational cooperatidh.

Among the social issues affecting the Adriatic dodian Region, a priority is
represented by migratory challenges: face of altthgedies in the Mediterranean, a
comprehensive and integrated approach to migratidhe Region is essential among
Member States and in cooperation with third coestrito realise solidarity and to
encourage the exchange of good practices in regpivigrants and protecting asylum
seekers. Indeed, after the Lisbon Treaty, the @ohepolicy includes territorial
dimension, as result both from the new Article T/ EU and also from Article 16

4 See Communication of the European Commission t&thiepean Parliament, the Council, the European @&oan
and Social Committee and the Committee of the Regifime EuropeanUnion Strategy for the Adriatic and lonian
Region 17 June 2014, (COM (2014)357 final). See also pema Parliament (Committee on Regional Development)
Motion for a European Parliament Resolution on am EStrategy for the Adriatic and lonian Region
(2014/2214(INI)), Rapporteur: lvan Jakiog, 1 October 2015.

5 European CouncilConclusions24 October 2014, para 25.

® See Communication from the European Commission ¢oBhropean Parliament, the Council, the European
Economic and Social Committee and the CommitteeeRigionsTheEuropean Union Strategy for the Baltic Sea
Region 16 June 2009, COM(2009) 248 final.

" Communication from the Commission to the Europeatigaent, the Council, the European Economic andabo
Committee and the Committee of the Regiohdviaritime Strategy for the Adriatic and lonian Se30 November
2011, COM(2012) 713 final.

8 The Ancona Declaration was adopted at the ConferencDevelopment and Security in the Adriatic aomidn
(Ancona, 19- 20 May 2000).

® Report Motion for a European Parliament Resolutisnan EU Strategy for the Adriatic and lonian Regio 4)
General Considerations, point 30.

10 |bid, point G.

1 |bid, points 15-16.
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TEU, which refer, inter alia, to the promotion obcgal, economic and territorial
cohesion and solidarity between States. In thiseocdnEU Strategies for the creation of
Macro Region represent particularly suitable tdolsealise the EU cohesion polity.

2. The inter-sectorial instruments and strategies for the Adriatic and lonian
Region

The absence of an expressed competence connotesharatterizes all the EU
Integrated Maritime Policy and profoundly affece tthefinition of the articulation of the
relationship between national policies and EU pedic The action at EU level stems
from the cross-sectoral and trans-national natfitbeoactivities involved and synergies
among sectoral policies. The purpose is to devalopmprehensive strategy for growth
and sustainability for the oceans, seas, coagjans and cross-cutting elements of the
maritime sectors?

This feature involves in particular the principleSthe Maritime Spatial Planning
(MSP) and Integrated Coastal Zone Management (ICZMi represent specific tools
of the EU maritime policy, since they promote tmeegrated use all the potential
offered by the sea, with the aim of composing asxbnciling economic growth and
environmental protection; national interests and Hkological integrity of seas and
oceans.

Actually, these processes have a significant impgad¢he context of Adriatic and
lonian Region: the renewed impulse to the exploraind exploitation of oil and gas
offshore and on land involves a careful evaluatibthe risks of disasters, involving the
whole Region, with very serious consequences feretiivironment, economy, tourism
and public healtti* These considerations are particularly importanttie Adriatic Sea,
which is a semi-enclosed, shallow sea, lackingctyeacity to disperse pollutants and
mainly founding its economic activities and tourissn its specific environmental
features and ecosystems.

A proper joint governance of the maritime spacevigles, in this perspective, an
important framework for the sustainable and trarmmpause of maritime and marine
resources, to guarantee “that the interests afe¢lotors concerned are taken into account
in an equitable way at every stage in the developroé maritime activities, namely
when designing maritime spatial planning and irdeegt coastal zone managemenit”.

In order to ensure consistency and legal clarity MSP, in 2014, the European
Parliament and the Council adopted the Directivé4289/EU® It is the result of

2. 0n the refugees and migration challenges for tteafic-lonian macro-region, see XIV ConferenceSpieakers
of Parliaments of the Adriatic and lonian Initiai(Split, 15-16 April 2016),Joint Statement<http://www.aii-
ps.org/index.php/news-events/news/item/download/39801aed4ebelc5a36915efe6e8c76c3>; Adriatic anidrio
Council / EUSAIR Ministerial Meeting, Dubrovnik Declaration 12 May 2016, <http://www.aii-
ps.org/index.php/news-events/news/item/download/#5040c08ad75d0806b30eb74dac1401>.

13 See European CommissidProposal for a Regulation of the European Parliam@nd of the Council establishing
a Programme to support the further developmenndhsegrated Maritime Policyn 3) para 3.

4 0On the main trends of the marine economic growttAdriatic Sea and the pressure on future environate
sustainability, see M. RandonkledTrends Project: Blue Growth Trends in the AddaBiea — the challenge of
environmental protectio(WWF Mediterranean, 2015).

15 Report Motion for a European Parliament Resolutisnan EU Strategy for the Adriatic and lonian Reg(n 4)
Environmental quality, points 73-74.

18 Directive 2014/89/EU of the European Parliament afidthe Council of 23 July 2014 establishing a framek for
Maritime Spatial Planningin Official Journal of the European UniprL 257, 28 August 2014, 135 ff. For a
comment, C. Soria Rodriguez, ‘The Maritime SpatianRing Directive, Its Environmental Dimension and |
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complex negotiations, characterized by widely dyest positions from the Member
States-’

In the light of Article 3(2) of this directive, “mdime spatial planning” means “a
process by which the relevant Member State’s ailib®ranalyse and organise human
activities in marine areas to achieve ecologicadnemic and social objectives”.

This Directive recognizes in one hand that the Men8iates remain responsible and
competent for designing and determining, withinirtmearine waters, the format and
content of such plans, including institutional agaments and, where applicable, any
apportionment of maritime space to different atigi and uses respectively. Article
5(1), cites that “this Directive is without prejedito the competence of Member States
to determine how the different objectives are rt#ld and weighted in their maritime
spatial plan or plans”.

At the same time and in the other hand, the Dwedtlentifies the MSP as a cross-
cutting policy tool enabling public authorities asthkeholders to apply a coordinated,
integrated and trans-boundary approach. The apiplicaof an ecosystem-based
approach will contribute to promoting the sustalaatlevelopment and growth of the
maritime and coastal economies and the sustainabée of marine and coastal
resources™®

In conformity with the subsidiarity principle setutoin Article 5 TEU, the
Commission explains that the added value of EUoacis first of all to ensure and
streamline Member State action on MSP and ICZM targntee consistent and
coherent implementation across the EU, through tmramon legal framework and
uniform references and legal standards.

Secondly, the EU action in this field enable adryetb-operation on MSP and ICZM
between Member States that share marine regionsandegions, like Adriatic and
lonian Region. The cross border cooperation in fielsl is essential to safeguard of
marine ecosystems, fishing grounds, marine pradeeeas as well as maritime
infrastructures, such as cables, pipelines, shiplaines, oil, gas and wind installations,
running across national bordérs.

Maritime spatial plans and integrated coastal memegt strategies also lends to
apply, thirdly, an ecosystem-based approach tdititei the co-existence and prevent
conflicts between competing sector activities irrimawaters and coastal zones.

The added values of a common approach at EU lekeldan a special importance in
particular with specific reference to the Adriadad lonian basins, because all the
coastal States of the region are full members ef B (Croatia, Greece, Italy and
Slovenia), or are still candidate Countries (Allzarilontenegro and Serbia) or have
potential candidate membership status (Bosnia ardddovina).

Although the Commission has repeatedly stated thate will be no new
enlargement in the near future, the creation of riecro-region “will enable the

Applicability to Ocean Renwables’ in P.A. Fernan@amnchez, J.A. Azeredo Lopes (ed&Bguridad medioambiental
y orden internacional: IV Encuentro Luso-Espafiol RPi®fesores de Derecho International Publico y Rielnes
InternationalegAtelier, 2015).

17 See, in this light, the emblematic position of fale GovernmentContribution des Autorités francaises dans le
cadre de la consultation publique de la Commissiorogéenne concernant la planification spatiale riare et la
gestion intégrée des zones cotiedady 2011.

18 Directive establishing a framework for Maritimea®ipl Planning (n 12) para 3.

19 See European Commissid®roposal for a Directive of the European Parliamend of the Council establishing a
framework for Maritime Spatial Planning and integedt coastal managemert3 March 2013, COM(2013) 133
final.
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candidate Countries to make a step closer to thebfldligning their policies and
working closely with Member State&®with the Commission’s guidance.

Indeed, in view of their long-term future accessigmolicies relating to the
management of the whole area would fall entirelthimi the scope of EU law and thus
it is evident that the governance of this regidmadin constitutes a strategic interest for
the EU and it is in this context even more obvithesstrong need to rely on a common
framework at EU level to support the cooperatiotmeen States in the MSP.

In this perspective, the macro-regional strategy rba perceived “as a tool of
European integration and increased territorial samebased on voluntary cooperation
among Member States and neighbouring countrieddreasing common challengés”.

This is, indeed, also the perspective adopted &\Dihective 2014/89/EU, which, in
Article 11, encourages the cooperation in the fraork of specific strategies for sea
basins, such as the realisation of the EUSKIR.

The macro-regional strategies represent “a new modenultilevel governance”.
The involvement of stakeholders representing the Rational, regional and local
levels, including economic and social partners @will society organisations, important
role in the promotion of democracy, decentraligateod greater local and regional
autonomy, as well as the complementarity betwe#ardnt policies and programmes
are actually essential for successful implementasind make tangible benefits for the
regions involved?® Actually, the Baltic Sea strategy has confirmee siccess of EU
cooperation mechanisms and provided useful expmzidéor developing new macro-
regional strategies, particularly as a pioneer iSRMin Europé® Thus, previous
experiences of macro-regional strategies represeniportant point of reference for
the Adriatic and lonian area, to use to exchange pectices, and to increase cross-
border and trans-national cooperation under cohgsadicy.

3. The objectives and aims of the Protocol to the Barcelona Convention on
Integrated Coastal Zone Management: their relevance for the Adriatic and Ionian
Region

The MSP acts on three different dimensions, inva@vactivities concerning the
seafloor, water space and water surface. A sanmepararine space can consequently

20 |n these termdReport Motion for a European Parliament Resolutisnan EU Strategy for the Adriatic and lonian
Region(n 4) Explanatory Statement.
2L |bid, point G.

2 Article 11: “1. As part of the planning and managemprocess, Member States bordering marine watex
cooperate with the aim of ensuring that maritimatisp plans are coherent and coordinated acrossénme region
concerned. Such cooperation shall take into accounnparticular, issues of a transnational natur. The
cooperation referred to in paragraph 1 shall besyed through: (a) existing regional institutionaoperation
structures such as Regional Sea Conventions; andjongtworks or structures of Member States’ compete
authorities; and/or (c) any other method that méetsequirements of paragraph 1, for exampleénctintext of sea-
basin strategies”. In particular, the European Cossion identifies the northern part of the Adriaghaving “more
potential for the application of Maritime SpatidaRning than the other parts of the Adriatic”; dmstpoint, see
European Commission (Directorate-General for MagtiAffairs and Fisheries)The Potential of Maritime Spatial
Planning in the Mediterranean Sea. Case Study Repdrhe Adriatic Sea January 2011,
<ec.europa.eu/maritimeaffairs/documentation/studézsiments/case_study_adriatic_sea_en.pdf>.

23 Report Motion for a European Parliament Resolutisnan EU Strategy for the Adriatic and lonian Reg(n 4)
point A.

24 See J. Zauch&he Key to Governing the Fragile Baltic Sea. Mar#&i®patial Planning in the Baltic Sea Region
and Way ForwardVASAB Secretariat, 2014).
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be used for different purposes, provided that #w&ycompatible with each other. This
three-dimensional character distinguishes the M&n fthe territorial planning,
because the conditions and methods of planningleaely different.

In this perspective, it is also important to ensareertain degree of consistency in
planning terrestrial and maritime spaces, in paldic for the management of that
specific area of transition between land and semlwis represented by the coastal
areas, which form the “hinge” between maritime terdestrial development.

The instrument given by the ICZM, according to pnmciples and objectives of the
Protocol to the Barcelona Convention on Integratmhstal Zone ManagemefiCZM
Protocol)?® assumes consequently a particular importandeisrfield.

Due to its semi-enclosed nature, the Adriatic Sesspecially vulnerable to pollution
and has unusual hydrographic features such aathéhiat the depth and coastline vary
considerably between the north and south of themegvhereas fish stocks are shared
among all the coastal countries, which puts regsgiter of the stocks under sustained
pressuré® These factors have to be taken into consideratioanpsure that the planned
actions and technical measures are devised atetfienal level and tailored to the
specificities of this area and its marine resoussesbfisheried’

Objective of ICZM?® is indeed to create a general framework to fultpleit the
potential of the coastal zone as a whole, throughdevelopment of environmental
governance and taking into account, in an intedratenner, natural, socio-economic
and cultural elements that affect the coastal regjio

Although the specific object of reference is diffiet (marine areass coastal areas),
it is clear that there is profound interrelationtvileen the MSP and ICZM policies.
Hence the need to ensure coherence between thestmoments. The Commission had
indeed initially proposed the adoption of a soleeBliive on both institutionS. The
proposed instrument required Member Stateger alia, to establish coastal
management strategies to strengthen the implenmamtaif those principles and
elements set out in th&€ouncil Recommendation on Integrated Coastal Zone
Managementof 2002° and the ICZM Protocol. Actually the Directive 208%4/EU,
which refers exclusively to the MSP, contains twerenreferences to the ICZM, calling
on Member States to promote coherence betweenmheitocessés and to use the

% The ICZM Protocol was signed in Madrid on 21 Japu808 and entered into force on 24 March 2011s Thi
Protocol was ratified by the EU with the adoptioh 2010/631/EU: Council Decision of 13 September 2010
concerning the conclusion, on behalf of the Europednion, of the Protocol on Integrated Coastal Zone
Management in the Mediterranean to the Conventioritfe Protection of the Marine Environment and @eastal
Region of the Mediterraneafin Official Journal of the European Unioi. 279, 23 October 2010, 1 ff.). In the
Adriatic and lonian Region, the ICZM Protocol is @mtly in force in Slovenia, Croatia and Montenedtaly and
Greece are signatories, but they have not ratifjethd Bosnia and Herzegovina has not signed it.

26 Randone (n 14).

27 Report Motion for a European Parliament Resolutiznan EU Strategy for the Adriatic and lonian Regfn 20)
point H.

8 According to Article 2(f) ICZM Protocol, ICZM mearia dynamic process for the sustainable managenmeht a
use of coastal zones, taking into account at tiheeséme the fragility of coastal ecosystems andisaapes, the
diversity of activities and uses, their interactipthe maritime orientation of certain activitiesdauses and their
impact on both the marine and land parts”.

29 European CommissiotRroposal for a Directive of the European Parliamemtd of the Council establishing a
framework for maritime spatial planning and integrdtcoastal managemernt2 March, 2013, COM(2013) 133
final.

%0 Recommendation of the European Parliament andev®ibuncil of 30 May 2002 concerning the implememedif
Integrated Coastal Zone Management in EurapeOfficial Journal of the European Communitigs148, 6 June
2002, 24 ff.

31 Cf. Article 6(2)(c), Directive 2014/89/EU.
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ICZM to take into account land-sea interactionswitSP3? However, it is important to
note that the geographical scope of ICZM and MP8allg overlapped: while ICZM is
focused on the sustainable management of areasowaresgnty (internal waters,
territorial sea and/or coastal territofy)MPS deals with the sustainable management of
maritime areas, including areas where coastal S&ercise sovereign rights and/or
jurisdiction (continental shelf, EEZ and/sui generiszones of jurisdiction}?

The ICZM Protocol offers tools for a potential ceogtion in the Adriatic and lonian
region. Article 17 requires the Parties to “define] a common regional framework for
integrated coastal zone management in the Mediearato be implemented by means
of appropriate regional action plans and other afpmmal instruments, as well as
through their national strategies” and Article J)8fkovides that “Each Party shall
further strengthen or formulate a national stratdgy integrated coastal zone
management and coastal implementation plans angrgmnes consistent with the
common regional frame work [...]". In the light ofishprovisions, it is desirable for the
coastal States of the region to cooperate in thboeation of a common sub-regional
framework for ICZM, on the basis of relevant EU dglines and polices, even if
outside the Union legal framework.

Moreover, the variety of features of sea basinswhith the EU faces, requires the
adoption of a regional approach, specifically tgpliement the MSP at the level of
individual basins, to the need to take into progezount the specific characteristics of
each sea basin.

In this views, the regional approach to the Arctand to the Mediterrane¥rand, in
particular, the establishment of the Macro-Regiothie Baltic Se¥ and in the Adriatic
lonic Basin® may be considered as instruments of European ratteg, based on
voluntary cooperation among involving countrieaddressing common challenges and
finalized to increase territorial cohesion.

32 Cf. Article 7(1), Directive 2014/89/EU.

3 Article 3(1), ICZM Protocol: “The area to whichetProtocol applies shall be the Mediterranean $ea as
defined in Article 1 of the Convention. The arealiso defined by: (a) the seaward limit of the calagbne, which
shall be the external limit of the territorial sg@Parties; and (b) the landward limit of the caagbne, which shall
be the limit of the competent coastal units asndefiby the Parties”.

34 The Directive 2014/89/EU is applied to the “marinaters” of the Member States. According to Artidigl),
“marine waters” means “the waters, the seabed abdod as defined in point (1)(a) of Article 3 ofirEctive
2008/56/EC and coastal waters as defined in pooftAtticle 2 of Directive 2000/60/EC and their sedl@nd their
subsoil”.

3 Communication from the Commission to the Europeatis®aent and the Councilhe European Union and the
Arctic Region 20 November 2008, COM(2008) 763 final.

%8 Communication from the Commission to the Council &he European Parliamerifowards an Integrated
Maritime Policy for better governance in the Mediémean 11 September 2009, COM/2009/0466 final.

37 See, in particular, Communication from the Commisgin the European Parliament, the Council, the Ezanp
Economic and Social Committee and the CommitteeeRigionsThe European Union Strategy for the Baltic Sea
Region 10 June 2009, COM(2009) 248 final; and Commuricafiom the Commission to the European Parliament,
the Council, the European Economic and Social Coramind the Committee of the Regiofise European Union
Strategy for the Baltic Sea Regjd@8 March 2012, COM(2012) 128 final.

38 Communication from the Commission to the EuropeatidP@ent, the Council, the European Economic andgboc
Committee and the Committee of the Regiditee European Union Strategy for the Adriatic andidm Region 17
June 2014, COM(2014) 357 final.
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4. Conclusion

Among the pillars identified as a priority by th@m@mission in the Strategy for the
Adriatic and lonian Region in its Communicatira pillar is specifically dedicated to
“Blue Growth™*° it aims to improve the administrative and instioal capacities,
services and governance, including the sharingatd,shared and coordinated planning
of existing resources, by, among the others insgtntsy MSP and ICZM.

The States bordering the Adriatic and lonian Seashawever already engaged in a
varied dynamic cross-border cooperation, in pamrt ¢ty the EU, in part based on
different and independent initiatives, as precigbly Adriatic and lonian Initiative, in
accordance with international obligations, in matar the UNCLOS, which requires to
increasing of forms of cooperation between codStates bordering on semi-enclosed
basins.

The definition of a coordinated framework, at magional level, responds to the
need to facilitate cooperation and to harmoniskaines, proposals and projects which
concern the Adriatic and lonian Region, includiogj planning, alignment of funding
opportunities and a bottom-up approach.

Actually, some important experiences of integrati@mve been realized in various
forms: through independent initiatives, or betweegional and local administrations of
different States, and they have realized a finetipation of public and privat&.

These initiatives are characterized by a high degfespecialization, but are held on
heterogeneous levels of cooperation, without aayaeordinatiori?

EU initiatives affecting the Adriatic and the lonjasuch as the recent Directive
2014/89/EU on the MSP and the EUSAIR, may contebput this perspective, to reduce
the existing fragmentation and to ensure, evenhieydiversification of the available
tools, a greater degree of coordination and corererg. In the light of principles of
integration, coordination, cooperation and partmgis a place-based approach
concerning the cooperation activiies and a mekel governance model,
experimented at the local, national and EU levieufd increase and strengthen the
administrative capacity and pool resources in tlaeEnsmregion, building on synergies
resulting from the articulation of different EU pxyl instruments and interventions of
national or local authorities or private sectbts.

% bid.

% bid, para 3.1.

41 See, in this perspectivieandbook on Integrated Maritime Spatial PlanningpErience Tools & Instruments Case
Studiesfrom the INTERREG Il B CADSES PlanCoast Project, 2008

42 Seejinter alia, the Project in Emilia Romagna Region, concernimgltitegrated Coastal Zone Management about
river Po delta and its peculiar elements of vulbi#ity, or the D.A.M.A.C. Project, concerning thel apills risks
planning, promoted by Marche Region (l) and Greeltriait of Zadar (H).

43 See, in this sens®eport Motion for a European Parliament Resolutnan EU Strategy for the Adriatic and
lonian Region(n 4) General Considerations, points 1 and 3. Toeiehent insists in particular on the need to inelud
the local and regional authorities in the politicenaging bodies and in the operational, techmicdlimplementing
bodies of the strategy while maintaining the Consinis's role in the coordination process (point 3).
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THE ADRIATIC-IONIAN MARINE REGION ASA SPACE OF CONNECTIVITY:
TRANSPORT AND PROTECTION OF THE M ARINE ENVIRONMENT?*

SUMMARY: 1. The Adriatic Sea (geography, transport andimeaenvironment). — 2. Cooperative
arrangements between Adriatic States. — 2.1. Agee&snconcluded within the All framework. —
2.1.1. Safety of navigation. — 3. Adriatic PSSAded value to the protection of the Adriatic marine
environment? — 3.1. Work undertaken in relationtite proclamation of an Adriatic PSSA. — 4.
Conclusions.

1. The Adriatic Sea (geography, transport and marine environment)

As described, ‘[tlhe Adriatic is a narrow, shalland temperature warm semi-
enclosed sea, forming a distinct sub-region withinMediterranean Sea Region [.1].
The Adriatic Sea is nowadays surrounded by theovolig States: Italy, Slovenia,
Croatia, Bosnia and Herzegovina, Montenegro andawith Of interest is that the
geographical coordinates of the Adriatic Sea slygtiiffer depending on the purpose of
the specific measurement. From the practical pafiview of particular importance are
coordinates contained in various IMO documentstirejato safety of navigation in the
Adriatic Sea. In the joint proposal submitted in020by Albania, Croatia, Italy,
Slovenia, Serbia and Montenegro on the establishmienew recommended Traffic
Separation Schemes/Recommended Routes System terdneiv Routeing Measures
in the Adriatic Sea, endorsed by the IMO, the Atitries described as follows:

“The Adriatic Sea is the part of the Mediterransa@a situated between Balkan
and Appenine peninsulas, on the geographical lodgibetween 012°15" E and
019°45’ E and the geographical latitude betweem39N and 45°45'N. The
south border includes the whole area of the Stfatranto and leads on joint
line of the Cape of Santa Maria di Leuca [ltalyjhe north coast of the island of
Krf [Corfu-Greece] — the mouth of the river Buttifilbania]”.?

Greece is generally also considered as an Adi&éte. This is mostly a result of the
geographical position of the Greek island of Cddcated at the entrance, and due to
some smaller Greek islands located within the BofaDtranto.

Due to its relatively long and narrow shape, thei#@da is deeply indented into the
European mainland and linked to the rest of the iMe@dnean Sea (lonian Sea) only
through the Strait of Otranto. The surface of thdridtic Sea amounts to 138,595 kmz2,
while the total length of the Adriatic coastlineasound 7,912 km, more than half of

* This paper is based on sections 1.2 and 5.4-5tBeobookExtension of Coastal State Jurisdiction in Encloard
Semi-enclosed Seas: A Mediterranean and Adriatisgeetive written by the author (Routledge, 2014).

1 D. Vidas, ‘Particularly Sensitive Sea Areas: TheeN for Regional Cooperation in the Adriatic SeaKirOtt (ed),
Croatian Accession to the European Union: InstiméibChallengegZagreb Institute of Public Finance, 2006) 347
ff., at 359.

2 IMO, Routing of Ships, Ship Reporting and Related Msitistablishment of new recommended Traffic Searati
Schemes and other new Routing Measures in the AdBat. Submitted by Albania, Croatia, Italy, Slozesmd
Serbia and MontenegroNAV 49/3/7, 27 March 2003, 2. On the limits ofetbAdriatic Sea defined by the
International Hydrographic Organization (IHO), seehis Volume A. Caligiuri, ‘The Maritime Boundaries in the
Adriatic and lonian Seas’, para 1.
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which composed of the coastline of the numerousndd fringing particularly the
Eastern Adriatic coasts. The length of the Adri&ea from Venice and the mouth of
the River Butrinit in Albania amount to almost 47®. It is noteworthy that the average
width of the Adriatic is only 85 nm.

It is important to note that the Adriatic has beaso an important route of
international navigation. The main navigation route¢he Adriatic Sea goes from the
‘wider’ Mediterranean Sea (lonian) through the appmnately 45 nm wide Strait of
Otranto and towards one of the Northern Adriatiatgo Trieste (ltaly), Koper
(Slovenia) and Rijeka (Croatia). It has been sutggethat an important characteristic of
the ‘Adriatic route’ is the high and even incregsamount of oil (and other dangerous
goods) transported particularly towards the North@driatic ports of Trieste and
Venice. The overall yearly amount of transportddroR005 on this route amounted to
approximately 60 million tonnes while in the ovéraAldriatic the number rose to
approximately 70 million tonnes. Vidas is in thegard of the opinion that a significant
increase in the transport of oil and other dangerargoes, including LNG may be
expected during the second decade of tfieCxntury.*

The Adriatic marine environment is on the other chaxtremely sensitive and
represents an almost unique ecosysteinhas been alleged that its environmental
conditions are mostly a result of the specific exade of waters with the wider
Mediterranean (lonian Sea) through the OtrantoitStnad the Palagruza threshold
separating the shallower Northern Adriatic from theeper Southern Adriatic, and
furthermore by the inputs of freshwater from theumtains in the Eastern and the rivers
in the Western paft.lts living resources can be generally qualified ‘Aighly
diversified, with numerous species but low abunédnwhich makes the Adriatic’s
ecosystem particularly vulnerable.

2. Cooper ative arrangements between Adriatic States

Adriatic sub-regional cooperation has in the pasrbparticularly accentuated in the
field of protection and preservation of the mammeironment. This had been, however,
prior to 1990, particularly due to the isolatiorigbolicy of Albania understood asda
facto cooperation between ltaly and the SFRYhe two States took active part in the
existing Mediterranean cooperative arrangementsiwincluded the Barcelona system,
General Fisheries Commission for the Mediterran&CM) and Commission for the
Scientific Exploration of the Mediterranean SeaHEM), while specific sub-regional
forms of cooperation were primarily aimed at suppating those already existing at
the regional (Mediterranean) level.

% M. Grbec,Delimitation of the Maritime Boundary between thepiglic of Slovenia and the Republic of Croatia
(LL.M Thesis, IMO IMLI, 2001) 1-2.
4 Vidas (n 1) 362-363.
® Joint Expert Group of the Adriatic States on ti&SR, ‘Designation of the Adriatic Sea as a ParéidylSensitive
,GArea’, draft proposal, 2007, Copy on file with thethor. See also Section 1.3.1.

Ibid.
" The ‘PSSA draft proposal’ makes reference to #we that more than 1.800 living species have beend only in
the Slovenian part of the Gulf of Trieste, the herhmost and shallower part of the Adriatic. Fumhare, the
biodiversity seems to be also high in front of tihast of Montenegro with almost 80% of Mediterranfish species
found there. The ‘draft proposal’ emphasizes, harethat high diversity is not supported by a higimber of
specimen. lbid, p. 8.
8 Albania acceded to tHarcelona Conventioin 1990.
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An important milestone in the environmental pratactof the Adriatic and which
even preceded the adoption of MA&hd/or the Barcelona Conventionwas the
conclusion in 1974 of the ltaly-SFRXgreement on cooperation and prevention of
pollution of the Adriatic waters and its coastahes (Belgrade AgreemenitThe latter
however did not contain specific provisions regagdihe protection of the Adriatic
marine environment and it was more intended aswradwork for the identification of
various problems and conclusion of additional agests in this field® Its main
achievement was the establishment of a joint “‘lgoslav’ Commission which did
not have decision making poweasd which goals were primarily to carry out reskarc
activities, and to advise the two governments oy guestion relating to marine
pollution. It should be noted that the scope of liappon of the 1974Belgrade
Agreemenextended to all Adriatic waters, including therefdne high seas.

It is, to a certain extent, ironic that the nextportant document relating to the
environmental protection of the Adriatic Sea wamed less than three weeks after the
proclamation of independence of Slovenia and Caogb June 1991) and after the
breaking upof the war on the territories of the former SFRfé&ence is made here to
the Declaration on the Adriatic Seasigned in Ancona on 13uly 1991'? The
importance of the 1991 Declaration derives fromféwo that it was the first multilateral
document aimed at the protection of the Adriatia,S8gned not just by Italy and the
SFRY, but also by Albania, Greece and the Europ@ammission. The adopted
document was therefore a political declaration wiblvever a strong wording and clear
commitments. The signatories declared their firntention to cooperate in the
environmental protection of the Adriatic Sea and fireservation of its ecological
balance and to undertake joint comprehensive regjimogrammes in this regafd.

The importance given to the close interrelationmieein theAdriatic and the lonian
can be clearly implied from the participation a& ionference and the signature of the
Declaration also by Greece. Although the ranging arathe territories of the former
SFRY stopped for almost ten years a comprehensivea#ic multilateral (sub-regional)
cooperation, trilateral cooperation continued dgirihe 1990s between ltaly, Slovenia
and Croatia within the framework of the Commissionthe protection of the Adriatic
Sea and coastal area from pollution, usually reteto as thdTrilateral Commission
The latter replaced the mixed Italo-Yugoslav Consiois established on the basis of
the Belgrade Agreemerdnd achieved substantial results, also due tombr& of its
sub-commissions first among which the ‘Working Grdor environmentally safe-sea
traffic’.'* The latter has been at the origin of the prepamatibimportant agreements
between the three States particularly in the fafldafety of navigatiomnd prevention
of ship-source pollution, therefore in areas noedly addressed by existing regional
cooperative arrangements (the Barcelona System).

°® OGRI of 22 February 1977. The Agreement enterasiforce on 20th April 1977.

10°M. Gestri, ‘I rapporti di vicinato marittimo trdltalia e gli Stati nati dalla dissoluzione dellagbslavia’ in N.
Ronzitti (ed),l rapporti di vicinato dell'ltalia con Croazia, Seid-Montenegro e Slovenigiuffré, Luiss University
Press, 2005) 177 ff., 207-208.

" see Article 1.

12 At that time it was disputed whether the SFRY séftresents also the Republic of Slovenia and theifRiepof
Croatia which formally proclaimed independence ord@%e 1991.

13 Scovazzi mentioned that the ‘Adriatic Sea Declardthas been listed as a Treaty by the officiali#in publication
on Treaties in force. See T. Scovazzi, ‘Regional @oaton in the Field of the Environment’ in T. Seaxi (ed),
Marine Specially Protected Area@dluwer Law International, 1999), 81 ff., 97.

1 Gestri (n 10) 208.
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The next important milestone in the Adriatic subtomal cooperation was the
launching of the Adriatic and lonian Initiative (\I° and the signature of thencona
Declarationin 2000. The latter was adopted at the Conferemc®evelopment and
Security in the Adriatic and lonian; held on 19 &f@ May 2000 and signed by all
Adriatic States (with the exclusion at that timeSefrbia and Montenegr8)and the EU.
The All is however formally a distinct cooperatiarangement from that of the
Trilateral Commission. ThAncona Declaratiorbuilds on the structure and content of
the already discussed (1991) ‘Adriatic Sea Dedlamatalthough it is broader in its
scope of application. The aim of thecona Declarationand of All in general) is in
fact not only to achieve the protection and prest@om of the Adriatic Sea and its
ecological balance, but instead

“[...] to foster peace and security in the Adriatitdalonian Region by promoting
sustainable economic growth amghvironmental protectiorand by exploiting
cultural heritagethat the countries in this region share [.2]".

Areas of cooperation include, without prejudiceotber areas of cooperation which
may be selected in the future, economics, trangpattourism cooperatiosustainable
development and protection of the environmeobperation in the fields of culture,
science and education; and cooperation in the fagminst illegal activities® If
transferred to the maritime context it would sedrat the emphasis is placed on the
protection and preservation of the marine envirammeith additional emphasis on
maritime safety and security, and impliedly alsdhe protection of underwater cultural
heritage and the fight against illegal activities.

The second important difference between the twbatiies is represented by the
geographical scope of application. TAecona Declarations not focused only on the
Adriatic Sea, but on theé\driatic and lonian regior? An interesting question is
accordingly whether thAncona Declaratiorireats the Adriatic and lonian as a separate
marine region and/or sub-region of the wider Medieean Sea? It would seem
however that the expression ‘Adriatic and loniagioa’ refers to the overall territories
of all the signatories and not specifically to #hériatic and lonian seas. This can be
implied from Article 1 of the Declaration where enagis is placed on the Adriatic and
lonian as anarea of peace, stability and increasing prosperithile the ultimate
answer seems to be provided by the Preamble ténkena Declaratioraccording to
which the aim of the Declaration is to foster ‘[..synergies, coordination and
complementarities between the Adriatic and thedormiooperation network launched at
the Conference [...]The aim of théAncona Processis therefore to better coordinate
and to foster synergies between two distinct caatper networks, the Adriatic and
lonian. Such interpretation seems to find its aomdition also in the (2008Ylarine
Strategy Directivavhich defines the Adriatic and lonian as two sefgasalb-regions of

5 Hereinafter ‘All’.

18 Serbia and Montenegro joined the All in 2002. Aftee dissolution of the Union in 2006, both Serhisd
Montenegro retained their membership.

17 Emphasis added. Preamble, para 4.

18 |bid., para 3.

19 This can be nowadays, as suggested, interpretesnemming the Adriatic-lonian (Macro) Region. See
Communication from the Commission to the Europeatidpaent, the Council, the European Economic and&oci
Committee and the Committee of the Regions conceihiaguropean Union Strategy for the Adriatic and lonian
Region 17 June 2014, COM(2014) 357 final.
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the Mediterranean S®aand seems to be ultimately confirmed by the catedu
agreements within the framework of the All.

It is also noteworthy that th&ncona Declaratiorprovides an express link to the
Barcelona ConventiarArticle 5 of the Declaration in fact stresses ][the need to take
into account the Adriatic and lonian dimension witthe Convention for the Protection
of the Mediterranean Sea against pollution]’. This reinforces the assertion that
cooperation undertaken within the framework of i8lhot intended to conflict with that
directly undertaken within the framework of tBarcelona ConventianNonetheless,
due to the expanding scope of application of thec@®ana system, there seems to be a
need for a better coordination between the two @thdr cooperative arrangements in
the Adriatic (e.g. Trilateral Commission).

2.1. Agreements concluded within the All framework

It is important to emphasize that the majority lué agreements in the maritime field
concluded within the framework of the All, and peutarly those from the field of
safety of navigation in the Adriatic Sea, were pired by the Trilateral Commission
despite the fact that some were signed on the mecas the launching of the All in
Ancona in 2000. The common characteristic of sugle@ments is that they apply either
to the Adriatic(e.g. Northern Adriatic) or to the lonian, and riotthe Adriatic and
lonian basin. The goals of th&ncona Declarationhave been therefore achieved
through a coordinated network of bilateral andfdateral binding agreements on a
certain topic and not, generally speakiigrough a single multilateral convention
involving all Adriatic States and/or the EU.

Such build up approach can be implied also fronagraph 7 of the Preamble, which
provides that States build

“[...] upon a multifaceted network of bilateral agbns that they intend to further
strengthen by promoting new bilateral agreemenish sas those signed in the
framework of the present Conference, which can terem homogeneous,
multilateral pattern of cooperation through sharedtent and objectives [...]".

The organizational structure of the All is therefamn many aspects similar to that of
the Union for the Mediterranednand its predecessor Euro-Mediterranean Partnership
(Barcelona process$¥,with the notable difference that the process isdir@ctly driven
by the EU. There are also clear signs that the igllafter the first decade of its
existence, broadening its activities to other gredshich particularly noteworthy is
the protection and preservation of Adriatic undeewacultural heritagé® It is
nonetheless suggested that the recently adoptedmQomation of the European

20 gee Article 4(2) of the Directive 2008/56/EC oé tEuropean Parliament and of the Council of 17 R0GS8
establishing a framework for community action ire tfield of marine environmental policy (2008) OJ6é1
25.6.2008.

2L Hereinafter the ‘UFM’.

22 The UFM was launched (on a French initiative) @nJuly 2008 at the Paris Summit for the Mediterssnas a
partnership of 27 EU States and 16 States locatédei Southern Mediterranean and Middle East. ffrages the
previously existing Euro-Mediterranean PartnergBiarcelona Process).

2 Seeinfra in para 2.1.
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Commission on “A Maritime Strategy for the Adriagmd lonian Sea¥' and of the
already mentioned EU strategy for the Adriatic dndian Region (macro-region)
represents additional evidence of the forthcomeagling role of the EU in the field of
Adriatic (and lonian) cooperation.

2.1.1. Safety of Navigation

Concluded agreements in the field of safety of gaton in the Adriatic may be
broadly divided in three groups. The first groufates to the establishment ofant
system of vessel traffic service (VTS) in the Adri®&ea.A network of bilateral
agreements was concluded in the period 2000-200deke Italy on one side and
Slovenia, Croatia, Albania and (Serbia) Montendgrahe Adriatic and between Italy
and Greece regarding the lonfan.

A second group of agreements, based obviously @rsulecessful conclusion of the
first group of agreements, related to the estafestt of amandatory ship reporting
systemin the Adriatic(ADRIAREP). A trilateral Memorandum of Understanding was
concluded between ltaly, Slovenia and Cro&tisupplemented by two bilateral
agreements concluded between Italy and Albania,lahdand (Serbia) Montenegf.
In December 2002 the IMO, upon a joint proposabbyAdriatic States, also formally
confirmed the ‘Adriatic Traffic’ with its entry it force as of 1 July 200%.Since then,
all oil tankers of 150 gross tonnage and above ahdhips exceeding 300 gross
tonnage and carrying dangerous or polluting goalago, need to report to the
designated Adriatic coastal authorities their entip the Adriatic, their position at
certain points and their departure from the AdciaBiea. In the elaboration of a
comprehensive ‘Adriatic system’ the Adriatic Staigsted therefore for a two-tier
approach. The first step was a conclusion of eesesf bilateral and trilateral binding
agreements between themselves, while the secondtlveasubmission of a joint
proposal to the IMO.

The same approach has been followed with the thicdip of agreements which
relate to the establishmeoit a common routeing system and traffic separasicmemes
in the Adriatic (Adriatic Traffic)A Memorandum of Understanding has been concluded
between ltaly, Croatia and Slovenia relating to Kwthern Adriatic®® coupled with
bilateral agreements between Italy and (Serbia) teteegro and Albania regarding
routeing measures in parts of the central and soutAdriatic*® Although the agreed
‘traffic separations schemes’ did not cover therenfdriatic, in 2003 the Adriatic

24 Communication from the European Commission to thefan Parliament, the Council, the European Ecamomi
and Social Committee and the Committee of the RegidrMaritime Strategy for the Adriatic and lonian Sg30
November 2012, COM(2012)713final.

% See Gestri (n 10) 209, n 117-119.

26 seeMemorandum of Understanding between the GovernnfehiedRepublic of Slovenia, the Government of the
Republic of Croatia and the Government of the lmlRepublic on Mandatory Ship Reporting SystemeénAttiriatic
Sea OGRS 96/2000, 19 October 2000.

27 See Gestri (n 19) 210-211, n 120-123.

%% Resolution MSC.139(76), Mandatory Ship Reporting @yst 5 December 2002. See also ‘Establishment of a
Mandatory Ship Reporting System in the Adriatic 8aawn as “ADRIATIC TRAFFIC”: Submitted by Albania,
Croatia, Italy, Slovenia and Yugoslavia, NAV 47/338, March 2001.

29 Memorandum of Understanding between the GovernmfetticoRepublic of Slovenia, the Government of the
Republic of Croatia and the Government of the ItaRepublic on the Establishment of a Common Rayt®ystem
and Traffic Separation Scheme in the Northern P&athe Northern AdriaticOGRS No. 96/2000, 19 October 2000.

30 See Gestrfn 10)210, n 123-126.
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States concerned jointly proposed to the IMO thap#dn (confirmation) of the agreed
measures! These measures were then confirmed on 28 May 004.

In the light of the foregoing it is important toghilight that since 1 December 2004
there is in force a system of traffic separatiomesses in the Northern Adriatic
regulating navigation to and from the ports of Kog&lovenia) and Trieste and
Monfalcone (Italy) crossing the maritime areas of&ia, Slovenia and lItaly.

There seems to be an agreement among users amynpakiers alike, that the
(Northern) Adriatic is, particularly with regard toaritime safety and prevention of
marine pollution, a ’high risk area’. This is natlp due to the extremely dense traffic
of cargo ships and tankers, but also to the inargasumber of yachts and pleasure
boats in the are®.It may be asserted that further (Northern) Adciatoperation in this
field should focus on the upgrading and furtheegnation of the already existing
measures (VTS-ADRIAREP, Adriatic Traffic). The nefed further standardisation and
exchange of maritime traffic information betweentior@al maritime authorities,
ensuring consistency with the applicable EU systdmg. SafeSeaNet), has been
perceived by stakeholders and policymakers as ¢ix¢ area where Adriatic (lonian)
cooperation is needéd Proposals have been also echoed for the extensiexisting
(compulsory) routeing measures applicable to thehdon Adriatic to other parts of the
Adriatic Sea’™ It is suggested furthermore that the designatioano‘Adriatic PSSA',
endorsed by IMO, would represent an appropriat@éraork for such upgrading and/or
further integration of existing measures relatioghip safety and ship source pollution
in the Adriatic Sed®

3. Adriatic PSSA: added value to the protection of the Adriatic marine
environment?

Notwithstanding the Adriatic’s ‘Special Area’ statunder Annex | of MARPOL, as
part of the wider Mediterranean, where all operatladischarges of oily waters from
ships are prohibite®, one of the main problems in the Adriatic Sea it perational
pollution, or in other words ‘illegal dischargesbin ships. It has been estimated that an
annual average of 250 illegal oil spills occurradthe Adriatic in the early 2000 and
there are indicators that the situation has notstaumitially improved since théf.

31 See Albania, Croatia, Italy, Slovenia, (Serbia) kémegro, ‘Establishment of new recommended Traffic
Separations Schemes and other new Routeing Meaisutee Adriatic Sea’, IMO Doc. NAV 49/3/07, 23 Mérc
2003.

32 See IMO,'Report of the Maritime Safety Committee on its Seyefight Session’, MSC 78/26 of 28 May 2004,
86 and Annex 21 and ‘New and Amended Traffic Seareschemes’, COLREG.2/Circ. 54 of 28 May 2004.

% Round Table organized by the European CommissioBampetitive and Sustainable Transport and a Safeér a
More Secure Marine Space (Conclusions), Third Stalkdeins Workshop on Maritime Affairs: Towards a gy for

the Adriatic lonian Macro-Region (Roundtable on Haelt Marine Environment and Sustainable Fisheries),
Portoroz-Slovenia, 17 September 2012

34 See also European Commission; High level stakemolienference “Setting an Agenda for Smart, Suabdénand
Inclusive Growth from the Adriatic and lonian Seagagreb Conclusions, Zagreb, 6 December 2012.

3 Hrvoje Kai¢, ‘Traffic Separation Schemes in the Adriatic Semiper delivered at the round-talile) Maritime
Policy and the (Northern) AdriatiMaritime Law Association of Slovenia, 2011).

% Sedinfra para. 3.1.

3" Regulations for the Prevention of Pollution by Gthe entire Mediterranean has also a ‘Special Stasus’ under
Annex V of MARPOL (Regulations for the Prevention Bbllution from Garbage from Ships). Annex VI
(Regulations for the Prevention of Air PollutionfidShips) on the other hand allows for the estaivlesit of special
emission control areas.

3% See Vidas (n 1) 364-365.
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Additionally, an increasingly important problemthe Adriatic Sea is the occurrence of
discharges of ballast waters, particularly frompshhaving their port of departure
outside the Mediterranean. The quantity of ballasters released in 2003 in the
Adriatic ports of Croatia, Italy and Slovenia amtadto 8 million tonnes, although less
that 10 percent of the mentioned quantity origidatatside the MediterranedhWith
the expected increase of the maritime traffic ie #driatic, particularly after the
completion of the envisaged new oil and LNG terrsina the Adriatic ports of Vlore,
Ploce, Krk and Trieste which will open new ‘export resitof (Caspian) oil and g&8it
would seem that the quantity of discharged ballager in the Adriatic Sea, particularly
that originating outside the Mediterranean, mayaase dramatically.

A logical consolidation of the existing measuregha field of safety of navigation
and prevention of ship-source pollution could be designation of the entire Adriatic
waters (by the IMO) as a PSSA. Such course of mdtas been followed also by many
other EU States, including those bordering the semlosed Baltic Sed. Reference
should be made to the fact that the possibilityhef ‘proclamation’ of PSSAs in the
Adriatic has already been made by the ‘2005 Agregnman the Sub-regional
Contingency Planwith which Slovenia, Croatia and Italy agreed t@merate in the
designation of PSSAs in the area covered by the®li is important to note that the
PSSA may be located within or beyond the limitshef territorial sea, and as pointed by
Slim and Scovazzi it ‘[...] offers the opportunity émable the development of common
jurisdlgtional and enforcement regimes for enviremtally significant marine areas
[...].

At this point it may be useful to refer to the aéion of a PSSA which can be
defined as [...] a marine area that needs specakption through action by the IMO
because of its significance for recognizecblogical or socio-economiar scientific
reasons and because it may be vulnerable to damage krniaional shipping
activities’** The three general requirements which are furttesoeated in th&Revised
Guidelines for the Identification and DesignatiohRarticularly Sensitive Sea Areds
are however not cumulative, as one criteria mudubftied. Furthermore, as provided
by Article 1.5 of the 2005 PSSA Guidelines:

“Identification and designation of any PSSA and #ueption of any associated
protective measures requires consideration of thinésgral componentsthe
particular attributes of the proposed area [Adriti the vulnerability of such an
area to damage by international shipping activitiesnd the availability of
associated protective measures within the compegeottIMO to prevent, reduce,
or eliminate risks from these shipping activitié®

¥ 1pid.

“O|bid. 361-363.

41 |n 2004 the IMO confirmed upon a joint proposal Bglgium, France, Ireland, Portugal, Spain and the tie
Western European Atlantic Wateas a PSSA (IMO Doc. MEPC 49/8/1, 2003). The sanceiroed in 2005 with the
Baltic Sea aregwith the exception of Russian waters) based orjdimt proposal by Denmark, Estonia, Finland,
Germany, Latvia, Lithuania, Poland and Sweden (IDt&2. MEPC 51/8/1, 2003).

42 Agreement on the Sub-Regional Contingency Plan fevéhtion off, Preparedness for, and Response torMaj
Marine Pollution Incidents in the Adriatic Sea (OGRB2008).

43 3. Habib, T. ScovazzEtudy of the current status of ratification, impéartation and compliance with maritime
agreements and conventions applicable to the Meditean Sea Basin: With a specific focus on the ES&uth
Partner CountriefAGRECO Consortium, 2009) Part 2, 36.

44 Emphasis added. See Vidas (n 1) 349.

45 1MO Assembly Resolution A. 982(24), 1 December 2q25a 4. Hereinafter the ‘2005 PSSA Guidelines’.

46 Emphasis added.
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Therefore, it follows that to the extent approvediiee IMO, the PSSA status allows
coastal State(s) to enforce specific associatedsumes (within the competence of
IMO), e.g. compulsory reporting systems and/or tpt@ routeing measures, Special
Area Status under MARPOL and/or application of kié&sge restrictions. Taking into
account that three of the said protective measaresalready in force in the Adriatic
(the Special Area Status on the basis of AnnexasdlV of MARPOL, the reporting
system on the basis of SOLAS [Adriatic Traffic],daa system of routeing measures in
the Northern Adriatic on the basis of COLREG), whatuld be the added value of
proclaiming an Adriatic PSSA? It is important tot@an this regard that the proposed
associated measures may have ‘an identified legsisbalso in IMO conventions
and/or codes which are not in force yet. A cleamegle in this regard is represented by
the 20?74 Ballast Water Conventiomhich is unlikely to enter into force in the near
future.

3.1. Work undertaken in relation to the proclamataf an Adriatic PSSA

The idea to proclaim an Adriatic PSSA originatesifra Croatian proposal and was
based on studies carried out in the period 20042002006, aloint Expert Group on
the PSSAcomprising representatives of all Adriatic Statéster replaced by the
Correspondence Group) was established upon theti@raaitiative and held several
meetings including the meetings in Opatija (ApADB) and PortoroZ (October 2008).
According to the prepared draft teftthe Proposéf the associated protection measures
applicable in the Adriatic PSS#ould in addition to the strengthening of the atiga
existing measures (e.g. the extension of the exjsthuteing measures to other parts of
the Adriatic)include also some associated protective measaesg its identifiable
legal basis in th2004 Ballast Water Conventiohhat would include the designation of
the Adriatic Sea as a No-Ballast-Water-arrivinghe Adriatic in ships from other seas
(including from the Mediterranean) and secondly tbe extension of the existing
mandatory ship reporting system also on ballasemsaentering the Adriati®. Other
associated measures proposed in the future couldde for example, the ‘Special
Area Status’ on the basis of Annexes Il and VIeé MARPOL Convention and/or
other measures embodied in present or potentiatfuMO Guidelines and Codes; and
this even before their entry into force.

It is accordingly regrettable that despite an aiob# timetable for the submission of
the joint proposal to the IMO (end of 2007) the kvon the proposal stopped. It is just
to be hoped that the proposal will be finalized anldmitted to the IMO in due time and
that the whole waters of the Adriatic will be, likbose of the Western European

47 SeeSlim, Scovazzi (n 43) Part 1, 120-122.

“8V/idas (n 1) 370.

4® Designation of the Adriatic Sea as a ParticulSeysitive Area (draft). On file with the author.

%0 See Vidas (n 1) 369. Noteworthy is the fact tihet ¢ontracting parties to the Barcelona Conventiapd! in
2011, through the assistance of REMPEE&aamonized Voluntary Arrangements for Ballast Waimagement in
the Mediterranean Regioithe Guidelines provide guidance and options toelegsansiting the Mediterranean with
regard to ballast water management and exchartheugh presently only on a voluntary basis. Thed@lines are
‘in force’ since 1 January 2012 and will be apphieaup to the time the 2004 Ballast Water Convengioters into
force. See IMO, ‘International Convention for then@ol and Management of Ship’s Ballast Water andirSeuqits.
Communication received from the Regional Marine Rigliu Emergency Response Centre for the Mediterranean
Sea’, BWM.2/Circ.35, 15 August 2011, Annex 1.
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Atlantic Waters (2004) and the Baltic in 2005 (witit Russian waters,proclaimed as
a PSSA. It is however encouraging that authoriéied stakeholders from all Adriatic
States (and the EU) patrticipating at the ‘High lestakeholder conference “Setting an
Agenda for Smart, Sustainable and Inclusive Grdwdim the Adriatic and lonian Sea’
held in Zagreb on 6 December 2012, ‘[...] expresdiresss to continue the joint efforts
towards the designation of the Adriatic Sea asrad@éarly Sensitive Sea Area (PSSA),
in accordance with the IMO Guidelines.’

4. Conclusions

It is suggested that an Adriatic PSSA would represeflexible tool, a potential
forum and a main incentive for Adriatic States €iiscussing the management of the
risks posed by international shippitigncluding by operational pollution. In that regard
it seems possible to agree with Vidas that:

“[...] the designation of a PSSA in the AdriaticaSean provide a significant
regional cooperative framework, in line with the Rulicy, and also highlight the
awareness of the vulnerability of the Adriatic ®e@ironment®*

It seems possible to conclude that the proclamatidhe Adriatic PSSA, in addition
to the proclamation of (transboundary) marine priete areas over the most vulnerable
Adriatic Sea areas, may substantially contributthéoprotection of the Adriatic marine
environment from shipping activities, including rincoperational pollution [inc. ballast
water]® It is ultimately suggested that such proclamasponsored by all Adriatic
States may help achieving a further balance betwesrigation (transport) and
protection of the marine environment in the Adddbnian Marine Region.

°LCf n 36.

*2 bid.

%3 See Vidas (n 1) 348.

** Ibid.

% See discussion in D. Vidas, M. Kostelac Markioy ‘Ballast Water and Alien Species: Regulating Global
Transfers and Regional Consequences’ in D. VidasStRei (eds)The World Ocean in Globalisatigirill, 2011)
371 ff., 390-392.
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RECONSIDERING THE M ARINE SCIENTIFIC RESEARCH IN THE ADRIATIC AND
|ONIAN SEAS: TAKING STOCK AND L OOKING AHEAD

SUMMARY : 1. Introduction.— 2. The MSR legal regime. — Ztom Geneva to Montego Bay: a brief
legislative history. — 2.2. Current regime under@INDS: consent v. freedom. — 3. From theory to
practice: implementing the MSR regime in the Adciand lonian marine region. — 3.1 Where?
The spatial dimension. — 3.2. Which activities fatider MSR? The functional dimension. — 3.3.
Who is involved? The unexplored duty of cooperatiod. Conclusion.

1. Introduction

Since the Challenger expedition in the 1870s, wisatonsidered as the advent of
modern oceanographymarine scientific research (hereafter: MSR) hassitterably
evolved. New methods of research covering a wida af scientific interest such as
biology, chemistry, geology and geophysics, as wadl advanced technology
stemming from simple techniques (dredging, sedineming, towing of platforms
carrying video recorders and echo sounding trasgrse very sophisticated and
extremely expensive ones (such as Remotely Opekatbitles, known as ROVSs,
capable of diving to great depths to carry outaede and retrieve samples from the
deep sea) have been put forward in order to enhamc&nowledge on the marine
environment. This scientific (r)evolution has inevitably incesal the interest of the
coastal states in the potential economic explomabdf their offshore resources and
has consequently grown their appetite for furthgramding their jurisdiction in the
oceans.

While scientific progress accomplished since theet@enth century has been
considerable, we still know very little of this hejgabyssal and often inaccessible,
natural asset. Although oceans represent a vergneask part of our planet,
paradoxically, they are the least known and, thius,least understood geographical
and geomorphological areas. As one commentator duatge eloquently, noticed:
“until quite recently we did not know what was ke tbottom of the oceans. Nor did
we know what the bottom of the ocean was madenofmdst areas, we did not even
know where the bottom of the ocean actually washis is actually the case for the
deep sea, where only 8% has been explored and chdpphis date, but also for
smaller and more crowded marine areas such as th@atik and the contiguous
lonian marine region. Indeed, in the communicatimmcerning the EU Maritime
Strategy for the Adriatic and lonian Seas, the paam Commission has underlined
that our understanding of the marine environmentedng this area is still not
complete® For instance, general information on deep-seauress and issues of bio-
security in this marine region is still missing.rthermore, there is lack of marine

! The Challenger expedition, led by British naturalishn Murray and Scottish naturalist Charles Wyville
Thompson between 1872-1876, is considered to bfrghérue oceanographic expedition organizedathgr data
on a wide range of ocean features, including ote@peratures, currents, marine life and geologhefseafloor.
2 For brief general background information on thaureof MSR conducted in the oceans see D. Kennesinyi.
I3nternationa| law and the genetic resources of taemlsegMartinus Nijhoff, 2007), 183-188.

Ibid, 8.
4 Communication from the Commission to the Europeattigdzent, the Council, the European Economic and
Social Committee and the Committee of the Regionsamingthe EU strategy for the Adriatic and lonian Seas
17 February 2014, COM (2014) 357 final.
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habitat maps and information on small-scale fisseas well as a complete inventory
of the biodiversity. Undoubtedly, there are othexaa of concern, not mentioned in
the European Commission’s communication, such asitipact of more or less
frequent seismic surveys on the marine and geabgitvironment.

Consequently, there is a strong need to develdpduknowledge of the marine
environment covering the Adriatic and the contigudonian seas. The interest,
however, does not only lie in knowing and bettedenstanding what actually
occupies their hidden realm. A better knowledgehaf marine environment could
also have important practical applications. It dodibr instance, grow the capacity of
coastal states to combat climate change and resfmridcreasing anthropogenic
pollution or promote sustainable policies and managnt of their resources, mineral
or biological. Not to mention the role that sometgmtially valuable biological
resources of the seabed, yet unexplored, may pltheifuture.

However, this need to develop further knowledgehaf marine environment is
being restricted by rules of law. The Adriatic &hd contiguous lonian marine region
consist of a complex mosaic of different maritimenes, where different legal
regimes apply. To enter these waters, researcheisg a State, an international
organization or private institutions, should in soroases request and obtain the
authorization to do so by following several proaedtucoming from different
administrative services. So, the first question #wdses is what potential controls
could be held on research projects. In other wdrd®, is MSR regulated in this area?
Is the applicable legal framework suitable for tharent emergent needs of the
region? Does it encourage or not the conduct awmdhgtion of marine scientific
research?

This paper explores the international legal reginvhjch operates to regulate
marine scientific research within the Adriatic dodian marine regions. The first part
outlines the general characteristics of this regithdegins with a brief legislative
history to illustrate the factors that have influed the shape of the current legal
framework. It then gives a brief overview of tharemt regime. The second part then
goes on to consider implementation concerns asagedbme unsettled questions that
could lead to potential confusion when the regimbaing interpreted and applied in
practice. It concludes with some general remarkpassible solutions.

2. TheM SR legal regime
2.1. From Geneva to Montego Bay: a brief legiskatmnstory

The regulation of MSR is a relative latecomer ® ldw of the sea. Until the 1950s
it was not perceived as necessary. MSR has bealuctaad more or less freely on the
high seaS. However, the gradual expansion of national judSdns on the
continental shelf and the recognition of the insne@ importance of its resources led
to calls for the development of the legal frameworkhis area. Several coastal States
wanted to protect their freshly accorded rightsrfieotential unwanted researchers.

5 T. Treves, ‘Marine Scientific Research’ in R. Wotfr(ed.),Max Planck Encyclopedia of Public International
Law (Oxford University Press, 2012), para 5, <www.rpedom> (accessed 15 October 2015).
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The first attempt to develop MSR regulation arosemng) the first UN Conference
on the Law of the Sea in 1958. However, among de €onventions adoptédynly
the Convention on the Continental Shelf contained provisions on MSR. In its
Article 5, it recognized to the coastal State seimgr and exclusive rights for the
purpose of exploring its continental shelf and explg its natural resources. Any
research concerning the continental shelf was stiljdimited control by the coastal
State, especially where MSR might infringe uponséhaights. Therefore, a
distinction concerning the nature of the researctiviies between fundamental
(undertaken only for scientific purposes carried @iath the intention of open
publication) and applied (resource-related) reseavas embodied in the relevant
provisions® Research activites qualified as fundamental wouldrmally be
conducted without restrictions, while those quatifias applied research, were subject
to the coastal States’ consent.

MSR was neither specifically addressed in the chdbe territorial sea nor in the
case of the high seas. Regulation within the taral sea was considered to be an act
of sovereignty and, thus, under exclusive contfahe coastal StateWithin the high
seas, although MSR was not expressly listed asealém, it was generally accepted
as such’Thus, the legal framework set forth in Geneva wouébult in a
simultaneous application of a different regimehe same maritime space. Whereas
MSR on continental shelf was subject to the consénthe coastal State, it was
nevertheless free when conducted on the superja@ats (waters above), belonging
to the high seas.

All these elements would form the basis of a m@taited MSR regime, adopted a
few years later in Montego Bay within the framewofkhe UNCLOS. However, the
way was not paved with nenuphars. During the nagotis, held from 1973 to 1982,
MSR regulation proved to be one of the most dedieatd difficult issues to resolve.
The major researching (and, of course, mostly dg@exl and having the necessary
funding) States crossed swords with the newly ieddent and developing coastal
States on a number of conflicting issues: therksthn between fundamental or pure
and applied research, the extent of the coast&Steontrol over MSR especially in
the emerging Exclusive Economic Zone (EEZ), as wasltispute settlemetftBoth
sides put forward claims and arguments. Resear@iaigs claimed a liberal regime
for MSR, without restrictions, and open publicatmfrthe results of benefit to all. On
the other hand, coastal States had a special shtereesearch activities conducted
within waters under their jurisdiction. Several, stip developing, States strongly
believed (rather understandably) that an unlimrigtt to conduct MSR would lead

5 The Convention on the High Seas, the ConventiorherTerritorial Sea and Contiguous Zone, the Conventio
on the Continental Shelf and the Convention on Fgslkind Conservation of the Living Resources of thehHig
Seas.

" According to Article 5(8): “the consent of the etel State shall be obtained in respect of anyareke
concerning the continental shelf and undertakeretidevertheless the coastal State shall not ngrméthhold

its consent if the request is submitted by a giedliinstitution with a view to pure scientific reseh into the
physical or biological characteristics of the coatital shelf, subject to the proviso that the @&tate shall have
the right, if it so desires, to participate or ®represented in the research, and that in anyt @wenesults shall be
published”.

® For a general discussion see L. Caflisch, J. Ric¢@he Legal Regime of Marine Scientific ResearcH &me
Third United Nations Conference on the Law of tha' $£978) 38 Zeitschrift fur auslandisches offesttks Recht
und Volkerrecht 848.

% For further analysis, ibid, 855-856.

10 Kenneth Leary (n 2) 191.

Y For a brief description see A. de Marffy, ‘La recthe scientifique marine’ in R.-J. Dupuy, D. Vigr(esis),
Traité du nouveau droit de la m@Economica, Bruylant, 1985), 957-973.

12UN, DOALOS (hereafter: DOALOS Guidéylarine Scientific Research, revised guide to the implementation
of the relevant provisions of UNCL@8nited Nations Publications, 2010), 3.
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to abuses on the part of the researching Stateaube it would inevitably have some
direct or indirect bearing on their natural resegror might serve as a disguise for
other operations related to the exploration andoggbion of natural resources or
even intelligence gathering activitif&sSome countries called for the establishment of
an international body responsible for regulating B all marine area¥. While
these arguments and proposals were not entirelircng, it was nevertheless clear
that some balance should be found between confiictnterests: the interest of
researchers in facilitating the conduct and proamtf MSR and the interests of the
coastal States in protecting their rights withie twaters under their jurisdiction.
Thus, the final result incorporated in the UNCLGgned in Montego Bay in 1982,
was a product of compromise trying to accommodateerns stemming from both
sides.

2.2. Current regime under UNCLOS: consent v. freedo

The 1982 UNCLOS compensated the prior indigenceldyoting an entire part,
consisting of 28 articles, to the subject of marswmentific research. Part Xl
(Articles 238-265) describes in detail the legalnfiework within which all research
activities must be carried out in order to ‘promdtee study of the marine
environment’, proclaimed in the preamble of the Gorttion.

A simple lecture on the first articles gives thgmassion of a rather liberal regime.
The general rule is that all states, coastal or, moid competent international
organizations have the right to conduct MSR subjectights and duties of other
States™ This right is directly associated with the obligatto promote and facilitate
MSR!® which has been convincingly described as a ‘ppieciof positive
engagement’ for the purpose of increasing knowl€dgehe benefit of all mankind
on what is its major natural environment: the ocEan

Nevertheless, the general right to conduct MSRaik an absolute one as it is
restrained by subsequent principles and rules. Suintteem are justified by the due
respect to other international rules or legitimates of the sea. Thus, marine
scientific research shall be conducted exclusiviely peaceful purposes, with
appropriate scientific methods and means compatiife the Convention and in
conformity with regulations under the Conventi8including those for the protection
and preservation of the marine environment.

Other principles and rules, though not unjustifietem to complicate the
applicable regime and their implementation in pcgcinight create great confusion to
researchers when preparing, planning and conduatirggearch project. The need to
balance the interests of the researching Stateshenthterests of the coastal States
resulted in an area-by-area approach to rightemmection with MSR. Thus, the rules
vary in accordance to the legal status of the neaareas in which the research is
being conducted. The general idea concerning M3Raisthe closer to the shore of a
coastal State, the greater its consent powersrtvaidhe research activities.

13 Caflisch, Piccard (n 8) 850.

4 For a brief description of these proposals sedbneth Learyop.cit, 191-193.

1> Article 238 UNCLOS.

18 Article 239 UNCLOS.

173.-P. Pancracid@roit de la mer(Dalloz, 2010) 377.

18 Article 240 UNCLOS.

19 For further analysis see E. Kirk, ‘Science andltiternational Regulation of Marine Pollution’ in Bothwell,
A. Elferink, K. Scott, T. Stephens (ed$he Oxford Research Handbook on tlasv of the Se&Oxford University
Press, 2015) 516-535.
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Therefore, within the territorial sea, the coasiste being full sovereign has
complete control over marine scientific researdfivies. It has the exclusive right
to regulate, authorize and conduct MSR. This juciszh is not even limited by the
right of innocent passage as it is expressly pexvithat conducting MSR during
passage through territorial waters renders a pagsag-innocent' Consequently, all
research activities within the territorial sea reguhe coastal State’s express consent
through diplomatic channels.

UNCLOS extended the MSR regulation to the emerdtiy. However, the
regime governing MSR both in the EEZ and on thetinental shelf is more
complicated than the one governing the territoseh because the coastal State’s
consent is subject to conditioffsWithin these maritime zones, the coastal State has
jurisdiction over MSR and has the right to regulatethorize and conduct research
activities. Its consent for MSR activities condutctey third States or international
organizations is also required, but, in this cdbe, coastal State does not have an
unlimited discretion to withhold such consent. #ncdo so only in four cases,
expressly enumerated in the Convention that congamwjects: a) of direct
significance for the exploration and exploitationnatural resources, whether living
or non-living; b) that involve drilling into the atinental shelf; c¢) that involve
construction, operation or use of artificial islandnd d) that contain incorrect
information provided to the coastal State or if tlesearching State or competent
international organization has outstanding obl@agito the coastal State from a prior
research project The coastal State is given further guaranteed, fess the right to
require the suspension of cessation of any MSRvities if they are not conducted
under the conditions set forth in Part XIIl UNCLESS.

However, the consent has to be granted in normalimistance$® provided that
the research activities are carried out for pedgrftposes and undertaken in order to
increase the knowledge of the marine environmentHte benefit of mankind. The
consent must be explicit, except for two casesyhich the Convention provides the
possibility of a presumé8 and an implief consent, under specific conditions.
However, these two possibilities have been ignbre8tate practice.

This constant give-and-take of guarantees betwesgarching and coastal States
attests the difficulties in balancing the confligfiinterests of both sides. Researchers
have also procedural obligations not only befordentaking a research activity (to
provide the coastal State all necessary informasibmeast six months before the
starting date of the research activiti&shut also after having been granted consent to
conduct MSR: to ensure the right of the coastaieSta participate, if it so desires, in

%0 Article 245 UNCLOS.

2L Article 19(2) UNCLOS.

22 Article 246 UNCLOS.

2 Article 246(5) UNCLOS.

24 Article 253 UNCLOS.

% Article 246(3) UNCLOS.

2 According to Article 247 UNCLOS, the consent of tlumstal State is presumed if that state is a meofhar
has a bilateral agreement with an internationahwization that aims at conducting MSR, by itselfuader its
auspices, in the EEZ or on the continental shelhefcoastal State, and further provided that thestal State
either explicitly approved the project when theisien was initially made or the coastal State ditl abject to the
decision within a period of four months after niotfion.

27 According to Article 252 UNCLOS, the consent of ttumstal State is implied provided that it has neatcted
within a period of four months after the requiredormation has been provided by the researchinte Stathe
competent international organization.

%8 Article 248 UNCLOS.
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the research project, to give the coastal Statesado data and information about any
major changes in the project.

In the maritime zones beyond national jurisdictioion the high seas and in the
deep seabed — MSR may be conducted by all Statbsdwe regard for other rules
under the Convention, such as the duty to protestnarine environmeri.In the
high seas MSR has been expressly accorded ths sfadLhigh seas freedothThus,
in this case, only the flag State of the ship catidg research activities has
jurisdiction.

These provisions raise some remarks that are wanting. The first is that the
balance seems to weigh more on the side of theéaldataites, whose sovereign rights
have undoubtedly been reinforced. The extensicghe@MSR regime to EEZs and the
upgrading of the coastal State’s consent powers hestrained freedom of scientific
activities in larger areas of the sea at the expenscientific research. However, and
this is the second remark, the consent regime Ggpé to the EEZ and on the
continental shelf is not absolutely clear. For anse, the provisions related to the
procedural obligations of the researchers are stltje different interpretations or
even controversy’ what are the limits of the coastal State’s righparticipate, if it
desires so, in the research project? Which areppeopriate official channels for the
communication of MSR projects? Who assesses tleerdguired prior or during the
research activities? Are decisions related to wihel of consent justiciablé®
Arguably, the rights of the researchers are not-defined and this ambiguity may
delay or even discourage potential research pjéct

3. From theory to practice: implementing the MSR regime in the Adriatic and
lonian marineregion

MSR in the Adriatic and lonian marine region is ukged by the relevant
provisions of the UNCLOS, in which all coastal $tafre contracting parties. It is
worth noting that the coastal States have not edagpecial national legislations to
prescribe procedures necessary for conducting N8Rt seems that their practice is
consistent with the UNCLOS requiremefisloreover, the almost universal
acceptance of the Conventifrand the influence of its Part XlIl on State preeti
indicate that most of the MSR provisions reflecstomary international law and,
thus, are applicable to all users of the Adriatid donian sea¥. Other legal

29 Article 249 UNCLOS.

% Articles 256 and 257 UNCLOS.

%L Articles 87 and 257 UNCLOS.

82 E. Jarmache, ‘Sur quelques difficultés de la regier scientifique marine’ itMélanges offerts a Laurent
Lucchini et Jean-Pierre Quéneudé@ mer et son droifPedone, 2003) 303-314.

33 Under Article 297(2) UNCLOS, the coastal State degconsent or ordering the suspension or cessafion
MSR in its EEZ or on the continental shelf is noligdd to subject itself to the dispute resolutiettlement. For
further analysis see J. Ashley Roach, ‘Marine gifierresearch and the new law of the sea’, (198B)Ocean
Development and International Law 59.

34 For further discussion concerning the difficultfes foreign researchers to obtain an approval fieseeG.
Xue, ‘Marine Scientific Research and HydrographicvBy in the EEZs: Closing up the Legal Loopholéa@¥.
Nordquist M. et al (edsfreedom of Seas, Passage Rights and the 1982 L#éve Gea ConventiofMartinus
Nijhoff Publishers 2009) 209 ff., 215.

% For a review of the State practice, see the sit¢he Intergovernmental Oceanographic Commission of
UNESCO, <www.ioc-unesco.org> (accessed 17 Octoh#s)20

%167 contracting parties, including the EU,
<www.un.org/Depts/los/reference_files/chronologitiats_of ratifications.htm (accessed 28 September 2015).
37 However, this is not the case for some provisisnsh as the one referring to the possibility gbliet consent,
which is ignored in State practice, see Treves) (peagraphs 16 and 17.
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instruments, such as the 1995 Barcelona Conveftiothe protection of the marine
environment and the coastal region of the Meditexasm, complement the general
framework by encouraging State parties to coopdoatthe promotion of MSR®

Obviously, international law offers a general frawek for conducting and
promoting MSR. The question is how this regimepsplied to the Adriatic and the
contiguous lonian marine regions. There are thozeponents related to the practical
implementation of the MSR legal framework. Thetfeencerns its spatial dimension,
while the second refers to its functional appligatiThe third component relates to
who is involved.

3.1. Where? The spatial dimension

The Adriatic and the contiguous lonian seas limkesecountries: Italy, Slovenia,
Croatia, Bosnia and Herzegovina, Montenegro, Albaamd Greece. A particular
feature of this marine region is that many coaStates have not claimed all maritime
zones that they are entitled to establish undermational law’® The result is that
large areas of the Adriatic and lonian marine reg&main beyond the jurisdiction of
coastal States and under the regime of the high sea

In fact, the current jurisdictional picture is quitomplexX’® All coastal States have
established a 12 nm territorial sea, with the ettoapof Greece, which maintains a 6
nm territorial sea and Bosnia Herzegovina, whica special case due to its particular
geographic situatioft: Within this zone, coastal States have exclusivetrob over
MSR activities and their express consent is require

The coastal states have also jurisdiction on thetimental shelf, where they
exercise substantial control over MSR activitiefisTzone does not need to be
proclaimed, as it existab initio andipso factg but the narrow sea space does not
permit them to enjoy the maximum jurisdictionalhtg permitted under international
law. However, the relative maritime boundaries hawe been yet fully established.
With the exception of three delimitation agreementgorce (the 1968 Agreement
between Italy and former Yugoslavia, the 1977 Agreet between Italy and Greece
and the 1992 Agreement between Italy and Albartlag, rest of the maritime
boundaries remain to be agreed, including sométdeal sea boundaries, as for
example the southern boundary of the Sloveniaitdaal sea with Croatia, with the
dispute being currently subject to arbitratfénNot to mention the maritime
boundaries between Greece and Albania. In 200€x, Efitgthy negotiations, the two
States signed a continental shelf delimitation exgent with a built-in mechanism for
automatic extension to any future maritime zones hight be proclaimed. However,

38 Article 13 Barcelona Convention.

%% For an explanation see D. Vidd$)e UN Convention on the Law of the Sea, the Europedon and the Rule
of Law. What is going on in the Adriatic Se&R| Report 12/2008, Fridthof Nansen Institute, 9-10

4 A list of the relevant national legislation is pided in the website of DOALOS,
<www.un.org/Depts/los/LEGISLATIONANDTREATIES/euroem> (accessed 2 October 2015).

41 Bosnia Herzegovina has actually a very limited tives on the Adriatic Sea, the Neum corridor, whish
enclosed between two parts of the Croatian coastticeuld be said that it is an almost landlockedntry.

42.0n 4 November 2009, the two States signed an mgneteto submit their territorial and maritime digpuo
arbitration. For further information on this arbition se€Territorial and Maritime Arbitration between Croatia
and Slovenia<www.pcacases.com/web/view/Jaccessed 15 September 2015). For a brief commyeseta G.
Cataldi, ‘Prospects for the Judicial Settlementhef Dispute between Croatia and Slovenia over Pign iB N.
Boschiero, T. Scovazzi, C. Pitea, C. Ragni (elg@rnational Courts and the Development of Inteioral Law:
Essays in honour of Tullio TrevéE.M.C. Asser Press, 2013) 257-268.
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a year later, the Albanian Constitutional Courtldesi— rather unconvincingfy —
the agreement as unconstitutional.

And the story does not end there. In 2003, Croartieclaimed an ecological and
fisheries protection zofion the water column above its continental shelthdugh
this zone is not mentioned in the UNCLOS, its dsthiment derives from the rights
of coastal States to claim an EEZ and, thus, thal leegime may be identical to the
regime of an EEZ. Thus, MSR activities in this za@me subject to the coastal State’s
consent. Nevertheless, the Croatian act raisedgstprotests on the part of the
neighboring countries, especially Slovenia, who alsclared an ecological protection
zone with overlapping jurisdiction with the Croatiane?® The dispute has taken not
only legal but also political proportions as it wamked to the accession of Croatia to
the EU and the two countries agreed to follow théte of arbitration. Italy has also
decI%ed an ecological protection zone, but it dagsapply to the Adriatic and lonian
seas.

In other words, the maritime zone map of the regsonot yet completely drawn,
as there are still pending disputes (between CGraaid Slovenia), open issues (for
instance delimitation of maritime boundaries betwe€roatia and Bosnia
Herzegovina or between Croatia and Montenegro camgg the Bay of Bota
Kotorska and the Prevlaka Peninsula), or even fistfied busines$ibetween
Greece and Albania). Obviously, this situation etfethe conduct and promotion of
MSR activities and is not so encouraging for poéntesearchers. From which
coastal State are they going to request permigsiamdertake a research in disputed
areas? It is worth noting that some States (inolydsreec& and Italy®) provide in
national legislations that in the absence of defittin agreements the median line
will apply provisionally.

There is also another issue of concern. As EEZg Ima¢ been proclaimed (with
the exception of the derivative zones of Croatid &hovenia already mentioned),
MSR activities on the continental shelf are subjedhe consent of the coastal State,
whereas they are free when conducted on the sopatjavaters, belonging to the
high seas. That is why, in practice, several co&ttes (including Greece) require
either notification or permission on research ai#is undertaken in the high seas, in
order to ensure that these activities do not ig&inpon their sovereign rights on the

43 According to international law, a State cannobike its domestic deficiencies to contest the validf a duly
signed international agreement. For further anglyse K. Noussia, ‘The Decision of the Albanianr8ope Court
Annulling the 2009 Maritime Delimitation Agreememng¢tween Albania and Greece’, (2010) 25 The Int@nat
Journal of Marine and Coastal Law 601.

44 Decision on the extension of jurisdiction of thepialic of Croatia in the Adriatic Sean Law of theSea
Bulletin No. 53/2004, 68-69.

4 Act on the proclamation of the ecological protestizone and on the continental shéff Law of theSea
Bulletin No. 60/2006, 56-57.

6 Law No. 61, 8 February 2006 — “Istituzione di ZafieProtezione Ecologica Oltre il Limite Esternd tiare
Territoriale”, inGazzetta Ufficiale della Repubblica Italiana 52/2006. For further analysis, see T. Scovazai
zone de protection écologique italienne dans ld¢est@ confus des zones cotieres méditerranéenf@@§5) 10
Annuaire du droit de la mer 209.

47 This expression is mentioned by M. Gavouneli, Bfire Energy: Troubled Waters in the Eastern
Mediterranean Sea’ in H.N. Scheiber, J. KraskaSMkwon, Science, technologgnd new challenges to ocean
law (Brill, 2015), 253-279, 276.

8 Article 156, Law No. 4001/2011 for the OperatiohEectricity and Gas Energy Markets, for Explooati
Production and transmission of networks of Hydrboas and other provisions, @overnment Gazettdo. 179,
Part One, 22 August 2011.

49 Article 1(3), Italian Law No. 61, 8 February 2006
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seabed” The real question is if there is anything else/tban do to ensure that the
resources lying on the seabed are treated apptelyria

This unhappy jurisdictional picture could changehwhe establishment of EEZs
or even derivative zones, which will reinforce ttaastal States’ rights to control and
benefit from MSR conducted in areas currently bgiog to the high seas.
Undoubtedly, the next necessary step should bedétenitation of the maritime
boundaries. Although tempting, this scenario is swtesirable. Some coastal States
(being also researchers) would rather maintain ¢heent status qup because
otherwise their rights to conduct free MSR, as \@slbther activities, up to the limits
of the territorial sea of the neighbors will betresed. Others, although flirting with
the idea of proclaiming an EEZ, hesitate to dotkeir act could open a Pandora’s
box, as the example of the dispute between CraatiaSlovenia reveals.

3.2. Which activities fall under MSR? The functiadienension

Although many proposals have been discussed dutirgnegotiationd? the
UNCLOS does not provide a definition for MSR. Iese&s that the most controversial
issue was the difficulty of clearly distinguishitgtween fundamental and applied
research®> Many developing States strongly believed thataheeptance of such a
distinction would inevitably lead to abuses. Howewhe simple rejection of the
difference and the submission of both activitiesligcretionary coastal State consent
do not eliminate potential abuses, as several émtidreveal?

A careful reading of the UNCLOS provisions, espigihose concerning conduct
of MSR in the EEZ and on the continental shelfdshigght on an implicit distinction
between fundamental and applied research, affetti@gliscretionary powers of the
coastal State to uphold its consent. Even if tleeipe terms are not explicitly used, it
is obvious that the activities where the coastatéSshoulcdhormally grantits consent
refer to fundamental researgbrdjects undertaken exclusively for peaceful pugsos
and in order to increase scientific knowledge o timarine environment for the
benefit of all manking on the other hand, those where consent may beheld
concern applied researciprgjects of direct significance for the explorati@md
explcggtation of natural resources, that involve liing into the continental shelf
etc.):

However, in practice, it is difficult to distinguighe two types of activities, as no
objective criteria have been set forth. The Genmegame was more effective in that
respect, as it provided for the criterion of operlation of the results in order to
make a distinction between the two. Thus, fundaateatearch is conducted with the
intention of open publication of the results, whalgplied research is undertaken with
the intention of producing certain practical resu€ertainly, all fundamental research
may acquire some practical relevance, but, as ksuCiaflisch suggestedihis does

%0 A. Strati,Greek maritime zones and delimitation with neighbgiStategin Greek) (Nomiki Bibliothiki, 2012),
50.

51 SeeCost and benefits arising from the establishmemhafitime zones in the Mediterranean Sea. Final Repo
June 2013, 165, <ec.europa.eu/maritimeaffairs/dectation/studies/documents/maritime-zones-meditean-
report_en.pdf > (accessed 4 October 2015).

52 DOALOS Guide (n 12) 4-5.

53 DOALOS Guide (n 12) 5, para 10.

54 For ex. thelmpeccableincident in the South China Sea, where a USA sliamee ship was conducting
undersea passive sonar operations and acousticgdttaring, provoking the reactions of China. Father
discussion, see K.KAgnihotri, S.K. Agarwal, ‘Legal Aspects of Marinecigntific Research in Exclusive
Economic Zones: Implications of the Impeccabledeai’, (2009) 5 Maritime Affairs 135.

%5 Article 246(3) and (5) UNCLOS.
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not mean that such research is undistinguishaldenfapplied researétr® As the
same author arguesgVen in borderline cases where the planned resemrgartly
fundamental in nature and partly aimed at obtainipgactical results, the
requirement of open publication will not be necebsaletrimental to the coastal
State’s interests ast‘will in fact be the coastal State which will mbi benefit from
these results®’ This is because it enjoys exclusive resourcedigi®n over the area
in which the research is carried out. Neverthelegsn if MSR is conducted under the
watchful eye of the coastal State, the latter mightunwilling to publish the results
and the UNCLOS gives full discretion in that regpec

Yet, it can be argued that even if the Conventiad imcorporated a definition for
MSR, it might have been outdated, as science arthtdéogy evolving more quickly
than legal regimes. Regardless of how persuasigeatigument may be and in line
with the position of the negotiators who concludibat a definition would be
superfluous? the lack of a clear definiton may lead to difierdénterpretations.
Therefore, it creates great uncertainty about theiies covered by the MSR regime
and those that are not. There is a legal grey zoneerning jurisdiction. For instance,
it is not certain if all forms of data collectiomutine operational activities such as the
Argo-types float¥or hydrographical surveys (collection of informatidor the
making of navigational charts and safety of navaygt® can be subject to the MSR
regime. Some authors suggest that activities dideat shipwrecks and other forms of
underwater cultural heritaffeor even military surveys (data collection for taity
purposesy come within the scope of MSR regime and are, thuisject to the coastal
State consert There is also controversy whether bioprospectirfich relates to the
access to genetic resources, falls under the M§Re2* Unfortunately, there is no
clear answer for these concerns.

3.3. Who is involved? The unexplored duty of coatpmn

MSR in the Adriatic and lonian marine region is e coastal States and their
research institutions as well as to foreign Staésl competent international
organizations. Certainly, the coastal States aee rtfost interested not only in
conducting and promoting scientific research, s & ensuring protection of their
natural resources and economic interests.

Do the coastal States have adequate means to atddynderstand by themselves
their adjacent marine environment? It seems thpaates in terms of institutions
and equipment are very uneven on the two sidebeofAdriatic and lonian coat.

%6 Caflisch, Piccard (n 8) 850.

*"Ibid, 851.

%8 K. Bork, J. Karstensen, M. Visbeck, A. Zimmermafithe legal regulation of floats and gliders. In guef a
new regime?’, (2008) 39 Ocean Development andrat@nal Law 298303.

%9 For further discussion, ibid.

80’5, Bateman, ‘Hydrographic Surveying in Exclusive fmmic Zones: Is it Marine Scientific Research?MnH.
Nordquist, T. T.B. Koh, J. Norton Moofds),Freedom of Seas, Passage Rights and the 1982 L#ve Sea
ConventionMartinus Nijhoff Publishers, 2009) 105 ff.

51 S. Dromgoole, ‘Revisiting the Relationship betweearide Scientific Research and the Underwater Cultural
Heritage’, (2010) 25 The International Journal ciriie and Coastal Law 33.

52 Xue (n 37) 222; Bork, Karstensen, Visbeck, Zimmenn (n 58) 305.

53 ContraRoach (n 33) 60.

5 A. Jorem, M.W. Tvedt, ‘Bioprospecting in the HighaSeExisting Rights and Obligations in View of a New
Legal Regime for Marine Areas beyond National Jictszh’, (2014) 29 The International Journal of Mer and
Coastal Law 321.

% The Mediterranean Science Commission databasede®vwi list with resources and means of marine meisea
institutions by country around the Mediterraneame(s<www.ciesm.org/online/institutes/IndexInstithtm>,
accessed 17 October 2015).
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Thus, as far as public sector research is conceroely few States have large
research vessels able to undertake research irige seas. To reinforce their
research capacity they might conclude agreemerits faiieign researchers Stafés.
The UNCLOS encourages international cooperatiorM®R between States and
competent international organizatidiisThese actors are even invited to conclude
bilateral or multilateral agreements to create falte conditions for the conduct of
MSR and integrate the efforts of scientists in giug the marine environmefit.

Indeed, cooperation is very much needed in a domach as MSR, which
requests considerable investments in human anchdimaresources. Advantages
could be gained from networking and better coopmmatbetween research
institutions. In fact, some international reseaprhbjects covering the Adriatic and
lonian seas do exist. Examples are the projects IADED (Scientific cooperation
to support responsible fisheries in the Adriati@®eand MEDITS (International
bottom trawl survey in the Mediterranedf)Moreover, the EU has expressed
recently a strong interest in promoting MSR in thdriatic and lonian marine
region’* It has even provided examples of possible projéatshich include, among
others, a “Deep sea observation network” to mapraoxitor the seabed, a “Research
platform marine robotics” to strengthen unmannedimeavehicles for underwater
and seabed operations and a “Research platformhenexploitation of micro-
organisms” growing in the Adriatic and lonian sed$iese projects could be
potentially financed by the"™BEU Framework Research Program (Horizon 2020),
which covers marine scientific research.

However, international cooperation is not always gaven. Jurisdictional
uncertainty and legal ambiguities may impact thedcwt of these projects as practice
reveals. For instance, in the MEDITS project, tlesearch activities end at the
boundary of the ecological and fishery protectioone claimed by Croatid.
Therefore, the delimitation of the marine area aheé clarification of legal
ambiguities are the very first step in launchingjioeal cooperation for MSR
activities.

4. Conclusion

The main objective of this paper was to show howRV&n be conducted and
promoted in the Adriatic and lonian marine regidhe legal framework is provided
by UNCLOS, which establishes general obligatiors twe legal basis for jurisdiction
of the coastal States over MSR. Certainly, it doeg resolve all questions
satisfactorily and does not provide for technicztiagls. Being a product of a difficult

% This term covers States conducting research tHeess®r whose private institutions are engagedtichs
research.

67 Article 242 UNCLOS.

% Article 243 UNCLOS.

% ADRIAMED is a FAO regional project funded by Itayd since 2007 by the Ebittp://www.faoadriamed.org
(last visited: 19.10.2015).

0 See the website of MEDITS Project, <www.sibm.i#SI MEDITS/principaleprogramme.htm(accessed 19
October 2015).

"™ Four of the coastal States are Member States (&rd@teece, Italy and Slovenia) and one is a camelid
country (Montenegro).

2 Action Plan accompanying the Communication concgyihe EU Strategy for the Adriatic and lonian Seids
June 2014, COM (2014), 190 final.

3 Cost and benefits arising from the establishmemarfitime zones in the Mediterranean $e®1) 174.
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compromise between the interests of the coastalthedresearching States, it is
unlikely to be changed, at least in the nearbyr&utu

Nevertheless, the general regime could be furthereldped and the legal
ambiguities clarified by regional cooperation anohgistent State practice. Such
cooperation could be undertaken by the coasta¢Sthemselves or in the framework
of competent international organizations or evethm framework of the Barcelona
system for the protection of the Mediterranean Bea pollution’* For instance, a
code of conduct or guidelines for MSR activitieauldobe developed to diminish
potential controversies. The need for a more iriegr approach is more than evident.
Instead of a strict balance of interests betweeastab and researching States, wider
concerns need to be taken into account, such assisd sustainability as well as the
necessity to know and better comprehend the adjacarne environment.

" N. Oral, ‘The need for a regional framework forrina scientific research in the Black Sea and Mediteean
Sea’, (2014) 17 Marine Genomics 67.
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THE 2001 UNESCO CONVENTION AND THE PROTECTION OF UNDERWATER
CULTURAL HERITAGE IN THE ADRIATIC AND | ONIAN SEAS

SUMMARY: 1. Introduction. — 2. The definition of Underwat€ultural Heritage. — 3. Objectives and
general principles of UCH protection. — 4. Marimases under the sovereignty of coastal States. — 5.
Contiguous zone. — 6. Exclusive economic zone anttimental shelf. — 7. The status of sunken
warships and other State vessels and aircraftGeBclusion: a bid for regional cooperation.

1. Introduction

The Mediterranean Sea, of which the Adriatic anddo Seas form part, is known
for its rich underwater cultural heritage (UCH)tthas lain for centuries on the seabed.
Ever since antiquity, and certainly also in earhestoric periods, seafaring routes to and
from the Levant have stretched along the shoreshefAdriatic and lonian Seas,
especially the more sheltered Eastern shores. &wlhships would reach their port of
destination. Many foundered due to unexpected stamnshipping accidents. The sites
of such shipwrecks, which encapsulate material mesnaf human culture at the
moment of their sinking, are an invaluable sourcknowledge about human activities
at sea and about life in the past in genefahfortunately, lying on the seabed these
historic wrecks do not attract only those who amterested in their cultural and
scientific value, but they are also exposed tostiea hunters and plunderers who are
keen to get hold of anything valuable that candid ®&r profit. Thus, the protection of
UCH sites from undue disturbance and, in many ¢adas devastation becomes vital
if we want to preserve the knowledge they harbbauathe past and convey it to future
generations.

Considering this fascinating heritage we have athbttom of our seas, it will come
as no surprise that almost all the riparian Staftabe Adriatic and lonian seas should

! See eg P. Throckmorton (e@he Sea Remembers: Shipwrecks and Archae@ldgigenfeld & Nicolson, 1987); J-
Y. Blot, Underwater Archaeology: Exploring the World bene#ite Sea(Thames and Hudson, 1996). Selected
shipwreck sites in the Croatian Adriatic from vasoperiods of history are described in D. Frka, &si#/ Blago
Jadrana[The Treasures of the Adrigti(Adamic¢, 2012).

2 By way of illustration, as at 8 May 2015 in Croatiere were 154 underwater sites listed in the Gallideritage
Register and thus protected under the terms of tbati@n Cultural Heritage Act (séefra n 19). The Adriatic and
lonian States put a lot of effort into developingderwater archaeological research and protectiegU8H. In
Greece, for example, the “Ephorate” for Underwaetiquities was established as a special servidhinvithe
Ministry of Culture already in 1976 (see <www.yppélége1540.jsp?obj_id=91>, accessed 12 December)2amh8
the private, non-profit Hellenic Institute of MaeinArchaeology (HIMA) exists even since 1973 (see
<http://www.ienae.gr/index.php/en/hima/about-useessed 12 December 2015); see also A. Strati, (8rém S.
Dromgoole (ed),The Protection of the Underwater Cultural Heritage: tidaal Perspectives in Light of the
UNESCO Convention 200WMartinus Nijhoff Publishers, 2006), 98. In Italgctivities concerning underwater
archaeology are coordinated on the national levitlinvthe “Direzione Generale Archeologia” whichrrits part of
the Ministry of Culture. In 2004, the ‘Direzione Geaale Archeologia’ launched the project “Archeomaith the
aim of creating a comprehensive register of undemvaarchaeological sites (see official website
<www.archeomar.it/archeomar/>). In Croatia, a spdaepartment for Underwater Archaeology operatehiwithe
Croatian Conservation Institute, a state agency thski¢h the conservation and restoration of movabiel
immovable cultural objects, which is also involvied archaeological field work (see the official wibsof the
Croatian Conservative Institute <www.h-r-z.hr>). thermore, in 2007, the International Centre for Unadder
Archaeology in Zadar (ICUA) was founded as an orgmtional unit within the framework of the Croatian
Conservation Institute and, as a first of its kimds granted the auspices of UNESCO; for more infoomasee the
official website <www.icua.hr/en>.
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have become parties to ti®mnvention on the Protection of the Underwater @nailt
Heritage (CPUCH)? Greece being the sole exceptfoAdopted in 2001 within the
UNESCO and in force as of 2009, the CPUCH is thst fnternational instrument that
comprehensively deals with the protection of UCH.

On the other hand, the 1982 UNCLOS was the firsttilateral treaty to at least
address the issue of UCH protection, albeit to sy Uenited degree. Indeed, the
UNCLOS contains only two very summary and vaguelag on “archaeological and
historical objects”, as UCH is called in the terpilogy of that Convention. Based on
these fragmentary provisions, it was impossiblertsure the comprehensive protection
of the UCH? Still, it is the great achievement of the UNCLO#ttit proclaimed the
general obligation that “States have the duty tuqmt objects of an archaeological and
historical nature found at sea and shall coopédaatthis purpose®.

The most obvious problem with the piecemeal praiactegime of the UNCLOS
was the lack of a special rule for “archaeologieald historical objects” on the
continental shelf and in the exclusive economicezifEZ), which left valuable cultural
objects, especially historic shipwrecks, found ba seabed beyond the 24-mile limit
virtually unprotected. As has been aptly obsengeith a legal situation presented for
treasure hunters an invitation to loot the UCKshould be recalled at this point that in
fact Greece brought the issue of UCH protectiothi fore during the Third United
Nations Conference on the Law of the Sea, seekirachieve an extension of coastal
State jurisdiction on the continental shelf anthi@ EEZ also to include “archaeological
and historical objects”. However, this was met vifitsurmountable oppositich.

The question of coastal State jurisdiction was ragaihighly controversial issue
throughout the negotiations for the CPUCH within EBCO? Although the initial draft
had favoured an extension of coastal jurisdictibapon turned out that such a solution
would be unacceptable to the major maritime StaA@y. extension of coastal State
jurisdiction beyond the competences accorded bYJRELOS was out of the question.

3 Convention on the Protection of the Underwater Culttfaritage (2009) 2565-1 UNTS 51. To date 52 States have
become bound by the CPUCH; see the status of attdits available on UNESCO’'s website,
<www.unesco.org/eri/la/convention.asp?KO=13520&leage=E> (accessed 12 December 2015).

4 Among the Adriatic and lonian States Croatia wasfitst, and the third State overall to ratify tB®UCH back in
2004; Montenegro and Slovenia ratified in 2008;akla and Bosnia-Herzegovina in 2009, and finalllylta 2010;
ibid.

® Although Article 303, placed in Part XVI (Genefalovisions) UNCLOS, purportedly relates to archagickl and
historical objects in all maritime zones, its pares famous for the complex, if not contradictdagal construction
of a special rule concerning such objects foundhenseabed of the contiguous zone, which avoideskpoessly
recognise a jurisdictional right of coastal Statesegulate and authorise protective measuressipex of UCH (see
text to n 41-46). Article 149, on the other haneald with archaeological and historical objectshie Area, which
“shall be preserved or disposed of for the berfihankind as a whole”. For an early criticism bé&s$e provisions
see L. Caflisch, ‘Submarine Antiquities and the in&tional Law of the Sea’, (1982) 13 Netherlandsarfeok of
International Law 3. See also eg T. Scovazzi, ‘A tEadictory and Counterproductive Regime’ in R Garahell.
Scovazzi (eds),The Protection of the Underwater Cultural Heritageef@e and After the 2001 UNESCO
Convention(Martinus Nijhoff Publishers, 2003) 4 ff; R. Gasddlo, La Convenzione UNESCO sulla protezione del
patrimonio culturale subacquedGiuffré, 2004) 16 ff; S. DromgooleUnderwater Cultural Heritage and
International Law(Cambridge University Press, 2013) 29 ff.

6 Article 303(1) UNCLOS.

" Scovazzi (n 5) 8.

8 The Greek proposal was in the end reduced tol&rBi83 UNCLOS. For more details on tihavaux préparatoires
see Caflisch (n 5) 16 ff.; A. Straffhe Protection of the Underwater Cultural Heritagen Emerging Objective of
the Contemporary Law of the S@dartinus Nijhoff Publishers, 1995), 162 ff.; Gheadlo (n 5) 19 ff; N.C. Pallas,
Maritimer KulturguterschutZDuncker & Humblot, 2004) 256 ff; Dromgoole (n3) ff.

® For an account of the negotiating history see @afhe R. Garabello, ‘The Negotiating History ofetfConvention
on the Protection of the Underwater Cultural Hestaig R Garabello, T. Scovazzi (edgjhe Protection of the
Underwater Cultural Heritage: Before and After theD20UNESCO ConventioiMartinus Nijhoff Publishers, 2003).
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Hence, a compromise had to be worked out, espgdmlthe continental shelf and the
EEZ, but even the moderate provisions that we haday in the CPUCH were
perceived by a number of States, notably major timegi States, as running counter to
the existing set of jurisdictional zones in the UNGIES 1° Greece, on the other hand, was
unable to accept that the CPUCH did not provideafalear-cut rule on coastal State
jurisdiction concerning the UCH on the continerstaélf and in the EEZ

Anyhow, the result we have is that the UCH protecttiegime as envisaged by the
2001 UNESCO Convention follows the pattern of jdicional zones already existing
in the UNCLOS. It is the aim of this paper to expldhe basic features of the
jurisdictional regime for the protection of UCHtime various maritime zones but within
the context of the Adriatic and lonian marine spddence, the International Seabed
Area will not be addressed in particular, sinceré¢his no Area in the Adriatic and
lonian Seas? A section of the paper will also be devoted to steus of sunken State
vessels and aircraft as UCH. Where appropriateaanfdr as accessible, reference will
be made to normative solutions contained in thenal legislations of the Adriatic and
lonian coastal States. As concerns national lagslaall of the States in question
follow the same legislative technique. None of theawe specific laws concerning the
protection of UCH. In other words, the general wiat heritage legislation encompasses
also the UCH, with certain provisions, or regulaicaadopted on the basis of the laws,
referring to some specific aspects of UCH protectio

Before turning to the jurisdictional regimes in terious maritime zones which are
at the heart of our discussion, it seems necesBawever, to at least briefly explain the

10 Thus, Norway giving its reasons for voting agaitte8 CPUCH stated: “[T]he Convention unfortunatelsoa
includes parts, which jeopardise the fine balan€gudsdiction achieved through the carefully deaft UN
Convention on the Law of the Sea (UNCLOS). This aspln particular to provisions relating to the estle
economic zone and the continental shelf’; see éatahts on Vote during Commission IV on Culture’, BED,
31st Session of the General Conference, 29 Octdlidr, 2eprinted in R Garabello, T. Scovazzi (edig Protection
of the Underwater Cultural Heritage: Before and Aftee 2001 UNESCO Conventi@dartinus Nijhoff Publishers,
2003) 248. The Russian Federation, also voting agéie Convention, gave a similar explanation: “fRjdancipal
reasons, a number of provisions of the Conventiennat acceptable for Russia. For example, Articlaney be
interpreted as exceeding the scope of rights amsbjation of a coastal State in adjacent seastfogh by the UN
Convention on the Law of the Sea 1982" (ibid, 24%)e US, although not a member of UNESCO at the timg
participating in the negotiations only with obserstatus, rejected the CPUCH “because of objectiorseveral key
provisions relating to jurisdiction, the reportirsgheme, warships, and the relationship of the Cdiorerto
UNCLOS” (ibid, 252). The jurisdictional regime wagse of the reasons why France abstained from vdthid,
246). But any concerns France might have had havewdy been resolved in the meantime, since ifiedtthe
CPUCH in 2013. It should, nevertheless, be noted ety important maritime States voted in favourtioeé
Convention, thus acknowledging the compromise thdtlieen reached, among them Australia, Canada, Ctzilya,
and Japan.

1 The Greek delegation, explaining the reasons tombstention from voting, stateiiter alia, that the system
envisaged in the CPUCH for the continental shelfthiedEEZ “leaves to the coastal State only a ‘cowting role’
on its own continental shelf and does not ensaredht to be notified of discoveries of UCH or imtied activities
directed at UCH found in the area (see in particidaticle 9(1)(b)i)). Despite the fact that throughothe
negotiations at UNESCO the majority of governmeeiaderts were in favour of extending coastal rigiver UCH
on the continental shelf, the Draft Convention dogseven mention the term ‘coastal State™, ibidi7 2

12 The CPUCH's protection regime for the UCH in the Afasdicles 11 and 12) largely resembles the repgrtind
consultation procedure established for the EEZ thred continental shelf. For more details see eg Kedde,
Shipwrecked Heritage: A Commentary on the UNESCO Cdowenh Underwater Cultural Heritagénstitute of
Art and Law, 2002) 95 ff; Garabello (n 5) 291 falRs (n 8) 448 ff; Dromgoolé)nderwater Cultural Heritagén 5)
294 ff.

13 0n UNESCO's thematic web pages dedicated to the@Pb “Model Implementation Law” can be found which
seems to advocate this approach, giving the “examph comprehensive law on the protection of caltheritage,
encompassing land-based as well as submerged inbfeovheritage as well as movable objects”;
<www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pINESCO_MODEL_UNDERWATER_ACT_2013.p
df> (accessed 12 December 2015).
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CPUCH's substantive scope of application, hew the Convention defines UCH, and
to highlight the CPUCH’s most important objectivae®l general principles.

2. Thedefinition of Underwater Cultural Heritage

Article 1(1)(a) CPUCH defines UCH as *“all traces lnfiman existence having a
cultural, historical or archaeological characteichhave been partially or totally under
water, periodically or continuously, for at leaS0lyears”.

This rather broad definition is supplemented byoa-axhaustive list of examples
contained in Article 1(1)(a)(i)-(iii) of the Convean. The listed relics are explicitly
considered as UCH and, thus, fall within the soofpthe Convention. This list includes:
“(i) sites, structures, buildings, artefacts andmlm remains, together with their
archaeological and natural contéi(ii) vessels, aircraft, other vehicles or any part
thereof, their cargo or other contents, togetheh wheir archaeological and natural
context; and (iii) objects of prehistoric charatter

The advantage of introducing a time limit liest® @bjectivity but its downside is, of
course, that many shipwreck sites of a younger,dateich might well be of
archaeological significance, will remain outsidee tecope of the CPUCH. What
immediately comes to mind, are the numerous wretksarships and military aircraft
sunk during the Second World WarThis seems to have been the reason why the 1998
UNESCO preliminary draft had allowed for the pos#ibthat States encompass in
their national legislations cultural heritage thad been under water for less than 100
years'® Although this provision was omitted in the finakt of the CPUCH, there is no
discernible obstacle why States could not choosdriater time criterion in their
national legislations, at least as concerns thetimarzones under their sovereignty.

By the expression “traces of human existence”,dénition clearly excludes pure
natural phenomena and also remains of palaeontalogharactet’ but on the other
hand it includes human remains, thus acknowledthiegstatus of shipwrecks as grave
sites. This is reasserted in Article 2(9), whiclguiees States to “ensure that proper
respect is given to all human remains located intimee waters”.

The definition does not comprise a geographic efdm&ccordingly, the scope of
the Convention, and, thus, the obligation of Statesprotect underwater cultural
heritage, extends geographically to all seas anehreg; as is the case with the
UNCLOS!®

As to the national legislations of the Adriatic almhian States, in Croatia, for
example, the 1999 Act on the Protection and Presierv of Cultural Objects’

14 gpecifically excluded from the scope of the CPUGH all pipelines and cables placed on the seabeticigh
1(1)(b)), while installations other than pipelireasd cables cannot be considered as underwateralufiteritage, as
long as they are still in use (Article 1(1)(c)).

15 Submerged relics from the First World War, on dltieer hand, will soon be entirely covered by thénitéon. cf
O'Keefe (n 12) 42; D. Momtaz, ‘La Convention surgeotection du patrimoine culturel subaquatique’TiiM.
Ndiaye, R. Wolfrum (eds),.aw of the Sea, Environmental Law and Settlementisguies: Liber Amicorum Judge
Thomas MensafMartinus Nijhoff Publishers, 2007), 447 ff; Droowle (n 5) 90.

18 5. Dromgoole, ‘2001 UNESCO Convention on the Praecdf the Underwater Cultural Heritage’, (2003) 18
International Journal of Marine and Coastal Law &R,

M. Rau, ‘The UNESCO Convention on Underwater Culttialitage and the International Law of the Sea’0@0

6 Max Planck Yearbook of United Nations Law 387240

18 pallas (n 8) 408; Momtaz (n 15) 447.

19 Narodne novine [Official Gazette of the RepublicGrbatia; NN] No 69/1999; subsequent amendmentsoand/
corrections in NN Nos 151/2003, 157/2003, 87/208®2010, 61/2011, 25/2012, 136/2012, 157/2013, 208,
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although covering UCH, does not contain a speciéfinition. However, a number of
provisions refer to underwater archaeological sitgsong them the list of immovable
cultural objects provided in Article 7 comprisesctaaeological sites and archaeological
zones, including underwater sites and zones”. ldeorfor cultural objects to be
protected under the Croatian Cultural Heritage Aot specific time-limit has been
prescribed. In practice the Croatian services fittucal heritage protection have applied
a stricter time criterion than the one adopted PUCH’s definition, placing many
undervxégter sites from the First and Second WorldsWiader the protection afforded
by law:

The Greek Law 3028/2002 “on the Protection of Amtigs and the Cultural
Heritage in Generaf® deals with almost every aspect of cultural hedtagotection
and, thus, encompasses underwater cultural heriegavell®® In the Law a very
complex definition of the protected cultural heggawas elaborated. This definition
forms the basis for determining the different levef protection that are accorded to
various categories of cultural heritage dependingngrily on their age. To that end a
combination of time criteria is used, including @0 year-limi® However, in Greek
legislation a specific time criterion for UCH wibe found elsewhere, namely in a
decision issued by the Minister of Culture on tfasib of Law 3028/2002 in 2063.
Under that decision all wrecks of ships and aitcvdiich have been under water for
more than 50 years are generally classified as ments in the sense of the Greek
Cultural Heritage Lavf®

The Slovene 2008 Cultural Heritage ProtectiorAdoes not define UCH. There are
also no provisions which would solely address tragetion of UCH. From the usage
of terms in the Act it is nevertheless clear the Act's scope of application covers
UCH. According to Article 3(1)(2) “archaeologicahfis” are movable archaeological
remains which have been in the earth as well asetiadnich have been under water for
at least 100 years. It is then further clarifiedttthe term “archaeological finds” also
comprises “arms, munitions, other military materialilitary vehicles and vessels or
their parts” which have been in the earth or undater for at least 50 years. The
reference to UCH in the usage of the terms is exideis interesting that the definition
combines two time limits, a general one of 100 yeas used in the CPUCH, and a
specific time limit of 50 years for archaeologidialds of a military nature. The stricter
time criterion was quite obviously introduced wishview to extending the Act’s
protection regime to relics from the two world warthe 20th century. The same
differentiation of time limits is repeated in Aec3(1)(3) concerning the definition of
the term “archaeological remains”.

98/2015. An English translation of the initial teadopted in 1999 can be retrieved from the UNESC@lise of
National Cultural Heritage Laws, <portal.unesco.aufjire/en/ev.php-
URL_ID=33928&URL_DO=DO_TOPIC&URL_SECTION=201.html> (assed 14 December 2015).

2 see also TM So&i ‘Konvencija UNESCO-a o zadtiti podvodne kulturnastine i jurisdikcija drzava u
Jadranskome moru’ ['The UNESCO Convention on thedetmn of the Underwater Cultural Heritage and State
Jurisdiction in the Adriatic Sea’] (2010) 49 Poredb pomorsko pravo [Comparative Maritime Law] 1(d5.1

2! Official Gazette A’ 153/2002.

22 Strati (n 2) 105.

2 For more details see ibid, 106 ff.

24 Ministerial Decree 48604/3385/05.09.2003, Officklzette B’ 1701/2003.

%5 Strati (n 2) 108.

26 Uradni list Republike Slovenije [Official Gazettd the Republic of Slovenia; UL] No 16/2008; subsetjue
amendments in UL Nos 123/2008, 90/2012, 111/2018EAglish translation of the initial text adopted2008 can
be retrieved from the UNESCO Database of NationaluCall Heritage Laws (n 19).

27 See also So&in 20) 131.
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3. Objectives and general principlesof UCH protection

The objectives and principles of the internatidiegkl regime of UCH protection as
established by the CPUCH are contained in its Pioéaiand in Article 2, but they are,
of course, concretised and elaborated through gteiisions of the Convention. We
will highlight some of the more important objecsvand principles, along with other
key general provisions.

Article 2(2) of the Convention restates the genetdigation, which, as mentioned,
was already introduced by Article 303(1) UNCLOSmm=dy that “States Parties shall
cooperate in the protection of underwater cultimalitage”. Indeed, the principle of
cooperation is omnipresent in the CPUCH. The caaper among States is
indispensable for the effective implementationtad protective regime as envisaged by
the Convention, and, as will be seen, this is paldrly true for the protection of the
UCH in the EEZ and on the continental sH2lf.

Another important principle is the duty of States“preserve underwater cultural
heritage for the benefit of humanit{®. Read together with the 1st recital of the
Preamble, which acknowledges “the importance ofeumdter cultural heritage as an
integral part of the cultural heritage of humaratyd a particularly important element in
the history of peoples, nations, and their relaiovith each other concerning their
common heritage”, the employed phrase clearly ceflehe common heritage of
mankind principle’

Closely linked to the duty to preserve the UCH tloe benefit of humanity is the
general prohibition of the commercial exploitatmhUCH 3! This general prohibition is
reinforced in the “Rules concerning activities dtesl at underwater cultural heritage”
which are annexed to the CPUCH and contain a seharfern archaeological and
technical standardé.Rule 2 of the Annex states that “[t]he commereigbloitation of
underwater cultural heritage for trade or specoiatdr its irretrievable dispersal is
fundamentally incompatible with the protection gmdper management of underwater
cultural heritage” and provides that “[ulnderwatettural heritage shall not be traded,
sold, bought or bartered as commercial goods”. Phehibition of commercial
exploitation is undoubtedly aimed against treasuneters and looting activities of any
kind, but should, on the other hand, not be inttgat as to totally exclude any
involvement of commercial organisations. Indee@reéhmight well be profit-oriented
organisations that have an interest to participait their financial potential in
coordinated research and protection efforts, aisdstiould clearly not be prevent&d.

28 Seejnfra, para 6.

29 Cf Article 2(3) CPUCH.

30 Eor more details see T.M. $63iThe Common Heritage of Mankind and the Protectibthe Underwater Cultural
Heritage’ in B. Vukas, T.M. Sa8i(eds),International Law: New Actors, New Concepts — Continuirigrimas.
Liber Amicorum BozZidar Baka@t{Martinus Nijhoff Publishers, 2010) 319-350.

31 Cf Article 2(7) CPUCH.

32 According to Article 33 CPUCH the Rules annexedtte Convention “form an integral part of it and, esd
expressly provided otherwise, a reference to thisiv€otion includes a reference to the Rules”. On the
archaeological and technical standards as containte® Annex to the CPUCH see eg O’'Keefe (n 12), 153 ff.;
T.J. Maarleveld, U. Guérin, B. Egger (ed§)anual for Activities Directed at Underwater Cultliréleritage:
Guidelines to the Annex of the UNESCO 2001 ConventiofUNESCO, 2013),
<www.unesco.org/culture/en/underwater/pdf/UCH-Mamagft (accessed 2 January 2016).

%3 Dromgoole (n 5) 233 ff.
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In line with modern archaeological standards, Aeti2z(5) CPUCH provides for the
application ofin situ protection, whenever this is feasible and in thstlinterest of the
UCH. The principle ofn situ protection is reiterated in Rule 1 of the Annex amalde
effective through other Annex rules concerning prgject funding and design, project
team competence, conservation managemert; etc.

One of the intensely debated issues during thetizigms for the CPUCH was, of
course, the relationship of the Convention with theCLOS. The major maritime
States argued that the UNCLOS was a carefully balhriegal structure, notably as
concerns the jurisdiction of States in the variguaritime spaces, and that the
established jurisdictional equilibrium must nottampered with. Other States, however,
felt that the CPUCH was pointless unless it weyobd the UNCLOS. Article 3 of the
CPUCH procured the general solution, affirming tHafothing in this Convention
shall prejudice the rights, jurisdiction and dutiefs States under international law,
including the United Nations Convention on the Lafshe Sea’ and that the CPUCH
“shall be interpreted and applied in the contextanfl in a manner consistent with
international law, including the United Nations @ention on the Law of the Sea”.
Nevertheless, critics say that, in spite of Arti8lemany provisions of the CPUCH have
significantly departed from the UNCLOS regime. @aly, if a restrictive approach to
interpretation were chosen, this might be trueaimes extent, but otherwise a workable
protection regime for underwater heritage couldpdynmot have been created. Besides,
already the 1995 Straddling and Highly Migratoryst-iStocks Agreement, though
considered to be an implementing agreenvisya-visthe UNCLOS and containing a
provision similar to Article 3 CPUCH, did not meyamplement the pertinent articles
of the UNCLOS, but provided for largely innovatigelutions, which, restrictively
interpreted, could not be deemed as being in atigliance with the UNCLOS.

4. Marine spaces under the sovereignty of coastal states

The protection of the UCH found in marine spacedeunthe sovereignty of a coastal
State, i.e. in its internal waters, archipelagictess and territorial sea, remains,
expectedly, under the sole jurisdiction of the ee$ye State. Pursuant to Article 7(1)
CPUCH coastal States “have the exclusive rightegulate and authorize activities
directed at underwater cultural heritage in thefetinal waters, archipelagic waters and
territorial sea”. However, this does not mean thit left to the discretion of the coastal
State whether or not to take appropriate proteatimasures, as might be concluded
from the wording of the provision. The opposite dwltrue, since according to the
general principle in Article 2(4) CPUCH States mt‘shall ... take all appropriate
measures ... that are necessary to protect underawtaral heritage®® which clearly
indicates an obligatiof. The coastal State’s sovereignty is also limiteconfar as it
must ensure the application of the archaeologteaidards contained in the Rules of the

** Ibid, 317 ff.

%5 G. carducci, ‘New Developments in the Law of thea:S&€he UNESCO Convention on the Protection of
Underwater Cultural Heritage’, (2002) 96 Americanird@l of International Law 419, 421 ff; Dromgoote 16) 75;
Scovazzi (n 5) 15 ffFor more details concerning the compatibility lnd ICPUCH with the UNCLOS see eg Rau (n
17) 421 ff, Garabello, (n 5) 415 ff; Pallas (n 833f, Dromgoole (n 5) 277 ff

3¢ Emphasis added.

3" Rau (n 17) 408 ff; Pallas (n 8) 430 ff.
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Annex, as regards protective measures taken intésnal waters, archipelagic waters
and territorial sed’

Since the national cultural heritage legislatioristtee Adriatic and lonian States
which we had occasion to consult, do not speclficaktend their scope of application
to maritime zones beyond State sovereignty, thdly aileast in principle, be applied
only within coastal States’ territories, i.e. upthe outer limits of the territorial seds.
As concerns the archaeological and technical stdadaf the Annex to the CPUCH,
which, as mentioned, concern such issues as assurain proper archaeological
expertise through approval of project design anddiing, conservation and site
management, reporting on project implementation,, ¢hey are, as far as could be
established, to a large extent reflected in thegercultural heritage lawS.

5. Contiguous zone

A cursory reading of Article 8 CPUCH would suggésat the jurisdiction of the
coastal State in respect of cultural objects incaatiguous zone is identical with the
regime in the maritime zones under its sovereigmiyeed, according to Article 8 States
“may regulate and authorize activities directeduatlerwater cultural heritage within
their contiguous zone”, which undoubtedly meanst tisdates have legislative
competence regarding UCH.

However, in the opening passage of Article 8 isasd that the coastal States will
exercise this right “in accordance with Article 3@#&ragraph 2, of the United Nations
Convention on the Law of the Sea”. The rather fagnewr should we say infamous? —
and, to all intents and purposes, deliberately gatais provision contained in Article
303(2) UNCLOS! establishes a legal fiction and has been inteegrboth restrictively
and extensively, and naturally with disparate outes’? Surely, the wording of Article
303(2) UNCLOS is vague and obsclfehut it undoubtedly gives more powers to
States regarding the protection of archaeologiedltastorical objects in the contiguous
zone than the mere control necessary to preventpandgh violations of “customs,
fiscal, immigration or sanitary laws and regulagiofit As we have argued elsewhére,
already on the basis of Article 303(2) UNCLOS Stdiad the possibility of exercising
certain regulatory competences in respect of UCkherseabed up to the 24-mile limit,

38 Cf Article 7(2) CPUCH.

39 Exceptions, albeit of a limited scope, can be &bimthe Italian and Greek laws.

4% |n respect of the Croatian legislation, cf J. Me&Protezione del patrimonio culturale subacque@inazia’ in F
Maniscalco (ed)Tutela, conservazione e valorizzazione del patrimenlturale subacque¢Massa Editore, 2004);
Sost, ‘Konvencija UNESCO-a’ (n 20) 126. In respect of Breek legislation cf Strati (n 2) 123.

41 Seesupra n 5 and 8. The provision reads as follows: “Idesrto control traffic in [archaeological and histal]
objects, the coastal State may, in applying Art83e presume that their removal from the seabéddrzone referred
to in that article [ie the contiguous zone] withdistapproval would result in an infringement withts territory or
territorial sea of the laws and regulations refér@ in that article [ie customs, fiscal, immigaatior sanitary laws
and regulations]”.

42 On the different interpretations advanced by comtaters see T.M. Sas$i‘The 24-Mile Archaeological Zone:
Abandoned or Confirmed?’ in R. Wolfrum, M. S&SiT.M. Sodt (eds), Contemporary Developments in
International Law: Essays in Honour of Budislav Vsik@rill, 2016) 311 ff. See also M.J. Aznar, ‘The Cguibus
Zone as an Archaeological Maritime Zone’, (2014)@@rnational Journal of Marine and Coastal La\ ff,

43 As already indicated, the reason for this lieshia fact that Article 303(2) UNCLOS is a compromssgution
reached at the Third UN Conference on the Law ofSlba between States advocating the extension efat@tate
jurisdiction to UCH and States opposing the same.r8erencesupra n 8.

#4 Cf Article 33 UNCLOS.

45 508k (n 42) 318 ff.



The 2001 UNESCO Convention and the Protection afedmater Cultural Heritage ... 127

and practice has shown that States have underatmbdised Article 303(2) UNCLOS
in that sensé& These regulatory competences are not tied to ther gurisdictional
powers accorded to coastal States by Article 33 UDIE. In other words, the coastal
State may claim an archaeological zone without sesrdy making use of the other
jurisdictional powers in the contiguous zone. Thisw on Article 303(2) UNCLOS,
which we have summarily presented, has found itgircoation in Article 8 CPUCH,
giving the coastal State the right to “regulate audhorize” protective measures in
respect of UCH located in the contiguous zone.

Nevertheless, it should be noted that the openmsgsage of Article 8 CPUCH
contains another proviso to the legislative compege saying that it is given to coastal
States “[w]ithout prejudice to and in addition t&tticles 9 and 10 CPUCH, i.e. the
provisions concerning the protection of UCH in #EZ and on the continental shelf.
This obviously means that the mechanism of repani$ consultations in respect of
UCH in the EEZ and on the continental shelf may &le applied to artefacts found in
the contiguous zone. Consequently, the coastat’'Stiegislative competence in respect
of UCH in its contiguous zone is, at least to s@rtent, limited. But the reference to
Articles 9 and 10 CPUCH should be understood asxgmession of the principle of
cooperation rather than as an obligation of thestads&State to coordinate every single
measure taken in respect of UCH in the 24-mile zaith other States claiming an
interest in the fate of the UCH in questitn.

As in the case of the maritime zones under thersay®y of coastal States, Article 8
CPUCH requires the application of the Rules in &mex regarding UCH in the
contiguous zone. This presents again a limitationtlte coastal State’s legislative
competence, but here the purpose is to safeguareftactive protection of the UCH
through the application of current archaeologitahdards and best practices.

Turning to the national legislations of the Admaéind lonian States, it should, first
of all, be said that none of them have expresshclpimed contiguous zones in the
sense of Article 33 UNCLOS. In Italy’s 2004 CultuHeritage and Landscape Céde
we will find a provision — Article 94 — that conosr “archaeological and historical
objects found on the seabed of the maritime zomeneing twelve nautical miles from
the outer limits of the territorial se&®. Thus, the provision concerns the seabed of
maritime areas which are co-extensive with the igaous zone. The UCH found in
that zone “shall be protected in the sense of thies concerning activities directed at
underwater cultural heritage’, as annexed to th&B88O Convention on the Protection
of the Underwater Cultural Heritage, adopted inifan 2 November 2001". The
conclusion must be that Italy claims to have jugsdn, at least to a certain degree,
regarding the protection of the UCH located ondéabed beyond its territorial sea and
within the 24-mile limit. It is interesting that Acle 94 does not expressly extend the
application of the Code itself to the UCH foundtbe seabed beyond Italy’s territorial
sea but provides for the application of the Ruies,the archaeological and technical

46 For a detailed presentation of the State prasteeAznar (n 42). See also SoEi 42) 313 ff.

47 See also Sasin 42) 323.

48 Decreto Legislativo 22 gennaio 2004, n. 42, ‘Codieé beni culturali e del paesaggio, ai sensi deltolo 10
Legge 6 luglio 2002, n. 137’, iBazzetta Ufficiale della Repubblica Italiama 45/2004 — Supplemento Ordinario n.
28. The Code was amended on several occasionspiselated Italian text, with cross-referencethmlegislation
containing the amendments, is available at <wwwmadtiva.it/uri-res/N2Ls?urn:nir:stato:decreto.légfivo:2004-
01-22;42> (accessed 4 January 2016). An Englistsirtion of the initial text adopted in 2004 canréeieved from
the UNESCO Database of National Cultural Heritage 4 éw19).

4% On Article 94 of the Italian Cultural Heritage ahdndscape Code see Sofi 42) 324 ff. See also G Andreone,
‘La zona ecologica italiana’, (2007) 109 Il diritiearittimo 3, 12 ff; So$i(n 20) 133 ff.
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standards of the Annex to the CPUCH. Neverthelgisse the Rules require e.g. the
issuance of various authorisations and approvats the regulation and control of
activities directed at UCH, it would certainly faipbon the competent Italian authorities
to fulfil these tasks. Another point of interesthat, despite the express reference to the
CPUCH in the Cultural Heritage and Landscape Ctdb, was neither a party to the
Convention nor was it in force when the Code waspgetl in 2004. In Law No. 157 of
23 October 2009, concerning the ratification anglementation of the CPUCH by
ltaly,>® Article 3 expressly refers to Article 94 of thelwal Heritage and Landscape
Code. The provision, although avoiding the usagéhefterm “archaeological zone”,
deals with delimitation issues and thus confirmesdIstinctiveness of the maritime zone
established by the 2004 Cotle.

In Greece’s 2002 Antiquities and Cultural Heritdgav (Law 3028/2002) there is a
provision which seems broader in scope than Artgeleof the 2004 Italian Code. In
defining the “cultural heritage of Greece” Articl€2) of the Greek Law encompasses
“cultural objects, found within the boundaries ak€k territory, including the territorial
waters,and other maritime zones over which Greece exeyaiskevant jurisdiction in
accordance with international la&w? In other words, the Law, in principle, allows for
UCH protection by Greek authorities even beyondténgtorial sea, at least up to the
24-mile limit. The importance of such a provisi@narked by the fact that the Greek
territorial sea has a breadth of only 6 nauticaes’

6. Exclusive economic zone and continental shdf

As pointed out in the introduction, during the niggons for the CPUCH the
maritime powers were opposed to giving coastaleStahy extra jurisdictional rights in
respect of UCH, which would go beyond the regimethe UNCLOS. Thus, a
compromise solution was worked out in the CPUCH@cerns the protection regime
in the EEZ and on the continental shelf. As a teguticles 9 and 10 CPUCH, in order
to ensure the protection of UCH, institute a veoynplex reporting and consultation
mechanism based on existing State rights and algeState and nationality principles of
jurisdiction®*

First of all, the introductory sentence in Arti€lgl) stresses that all States parties are
responsible for protecting UCH in the EEZ and oa ¢bntinental shelf. The provision
obviously builds on the existing general obligatioh States to protect UCH, and
without addressing the coastal States in any pdatiovay.

Article 9(1) goes on with providing for a reportisgheme on discoveries of UCH
sites and intended activities directed at cultueéts in the EEZ and on the continental
shelf. The reporting procedure differs dependinghanlocation of the site in the coastal
State’s own EEZ or continental shelf or the EEZ£@ntinental shelf of a foreign State.
Naturally, when a national or vessel flying itsgflamakes a discovery or intends to
pursue activities on UCH sites in its own EEZ ontawental shelf, the State shall

50 Legge 23 ottobre 2009, n. 157 Gazzetta Ufficiale della Repubblica Italiana 262/2009.

1 M. Mancini, ‘Agreements to Which Italy Is a Paetgd Agreements and Understandings to Which Itafiagions
and Autonomous Provinces Are Parties’, (2009) &Balh Yearbook of International Law 469, 471.

%2 Emphasis added.

%3 Strati (n 2) 105 ff.

% Rau (n 17) 412; Dromgoole (n 16) 79; Pallas (n3).4
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require that national or the master of the vesseéport to that very State, that is their
own State””

In respect of UCH in the EEZ or on the continersta¢lf of a foreign State, States
parties to the CPUCH may choose between two regpprocedures. They shall either
require their nationals and masters of vesseladlyheir flags to report discoveries and
activities to them and directly to the foreign Sft or the State party shall,
alternatively, require that discoveries and ad#sitbe reported only to it, but it then
must “ensure the rapid and effective transmissibsuch reports to all other States
Parties™’ In other words, in the latter instance the fore®ate in whose EEZ or on
whose continental shelf the UCH is located willeige the report indirectly. According
to Article 9(2) CPUCH States must make a declamategarding the manner in which
these reports will be transmitted, when ratifyiagcepting, approving or acceding to
the Convention.

In essence, the purpose of Article 9 is to sedueettansmission of the reports to all
interested States, including the respective codstale and any other State with “a
verifiable link, especially a cultural, historicat archaeological link, to the underwater
cultural heritage concernétiBesides, the reports shall also be notified toDirector-
General of UNESCO who will make them availablelt®sates parties’

Article 10 CPUCH, which provides for a consultatignocedure on the best means of
protection for the UCH in the EEZ and on the costital shelf, reflects the principle of
cooperation underlying the whole Conventf8m\part from the coastal State, in whose
EEZ or on whose continental shelf the UCH is lodatdl States with a verifiable link
to the heritage are included in the consultatimcedure® The consultations are led by
a “Coordinating State”, a duty primarily to fall aip the coastal State whose EEZ or
continental shelf is involve®. As a rule, the coordinating State will also be ¢me to
implement the protective measures that have beesedgupon and will issue the
necessary authorisatioffs.

An important feature of Article 10 is the right tife coordinating State to “take all
practicable measures, and/or issue any necessd#nprizations ... to prevent any
immediate danger to the underwater cultural hegitd§ The coordinating State may
take such preventive action even prior to the conuament of consultations.

Yet, it must be stressed that, whenever the co8ssté acts as coordinating State, it
“shall act on behalf of the States Parties as aavaond not in its own interest®. And
just to make sure that the rights given to the d&&tate as coordinating State are not

%5 Cf Article 9(1)(a) CPUCH.

%6 Cf Article 9(1)(b)(i) CPUCH.

57 Cf Article 9(1)(b)(il) CPUCH.

%8 Cf Article 9(5) CPUCH. These are also the Statesrifay declare their interest in being consultedpostection
measures in respect of the UCH in question;isé@, n 61.

%9 Cf Article 9(3) and (4) CPUCH.

0 Seesupra n 28.

®1 Cf Article 10(3)(a) CPUCH. On the meaning and contnthe term ‘verifiable link’ from the perspeativof
archaeological practice see T.J. Maarleveld, ‘Tlotidwh of “Verifiable Links” in the 2001 UNESCO Conwgn on
the Protection of the Cultural Heritage’, (2014)Ar®, Antiquity and Law 101.

62 Under Article 10(3)(b) CPUCH, the coastal State mefyse to act as the coordinating State, in wiciase the
States that have declared an interest based omifahle link to the UCH shall appoint another Stadeact as
coordinating State.

&3 Cf Article 10(5) CPUCH.

64 Cf Article 10(4) CPUCH.

® For more details see O'Keefe (n 12) 92 ff; Rau {h 416 ff; Scovazzi (n 5) 13 ff; Pallas (n 8) 4420romgoole
(n 5) 291 ff.

66 Cf Article 10(6) CPUCH.
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interpreted as to amount to an extension of jutsuh, it was added that any actions
taken by the coordinating State cannot be “a asithe assertion of any preferential or
jurisdictional rights not provided for in internaial law, including the United Nations
Convention on the Law of the Se¥".

Nevertheless, it is worth noting that the coast#tes has express legislative
competence in order to prevent activities dire@etdCH which may interfere with its
sovereign rights or jurisdiction according to th&lCLOS. Pursuant to Article 10(2)
CPUCH the coastal State may “prohibit or authorizeiy such activity. Since its
sovereign rights are at stake, such a situationouiniedly does not entail the
consultation procedure, and the coastal Statelglaats on its own behalf and not on
behalf of all States parties within the meanind\dfcle 10(6) CPUCH?

As concerns specific provisions on UCH protection the EEZ and on the
continental shelf in the national legislations lo¢ tAdriatic and lonian States, it should
be remembered that none of them have declaredyafiedged EEZ®® On the other
hand, of course, the coastal State’s right to theticental shelf is not dependent on
declaration.

Of the Adriatic and lonian States only Italy mafle tequired choice under Article
9(2) CPUCH, opting for the procedure in Article g(ii), i.e. that its nationals and
masters of vessels flying the Italian flag shalhdsereports only to the Italian
authorities’® The choice made by Italy is implemented by Law N&67 of 23 October
2009 concerning the ratification and implementatadnthe CPUCH? According to
Article 5(3) of the Law, Italian nationals and nest of vessels flying the Italian flag
shall report discoveries of UCH or intended adegtdirected at UCH in a foreign
State’s EEZ or continental shelf to the competalian consular services abroad. The
consulate shall, upon receipt of such a reporgrinfthe competent authorities of the
foreign State but also the ltalian Ministry of Fare Affairs,’> which in turn will

67 Cf Article 10(6)in fine

® For more details on the scope of this provisiom @arducci (n 35) 430; O'Keefe (n 12) 89 ff; Rau @ 415 ff;
Dromgoole (n 16) 80 ff; Garabellba Convenzione UNESC@ 5) 250 ff; Pallas (n 8) 443ff; Dromgoole (nZ90
ff.

%9 On maritime zones encompassing only some of thiersign rights and jurisdictional powers providedPart V
UNCLOS see eg B Vukas, ‘State Practice in the Afsimof the UN Convention on the Law of the Sea: The
Exclusive Economic Zone and the Mediterranean 8e#. Strati, M. Gavouneli, N. Skourtos (ed§)nresolved
Issues and New Challenges to the Law of the Sea: TéfioeeBand AfteMartinus Nijhoff Publishers 2006) 255 ff;
A Del Vecchio Capotosti,lh Maiore Stat MinusA Note on the EEZ and the Zones of Ecologicalt&stion in the
Mediterranean Sea’ (2008) 39 Ocean Developmentrgachational Law 287; G. Andreone, G. Cataldi, ‘Relgasur
les évolutions du droit de la mer en Méditerran€2010) 56 Annuaire frangais de droit internatiohalJ Leanza,
‘L'institution de zones de protection écologiquenslda politique des Etats cétiers de la Méditereaime B. Vukas,
T.M. So&é (eds),International Law: New Actors, New Concepts — Continuilgrimas. Liber Amicorum BoZidar
Bakoti (Martinus Nijhoff Publishers, 2010); G. Andreori€he Exclusive Economic Zone’ in DR Rothwell and
others (eds)The Oxford Handbook of the Law of the $@aford University Press 2015) 163 ff; | Papaniqultu,
‘The Mediterranean’ in ibid 609 ff; T. Scovazzi,afequin and the Mediterranean’ in R. Wolfrum, Mr&, T.M.
Sost (eds),Contemporary Developments in International Law: Fissa Honour of Budislav Vuk#Brill, 2016).

01t seems that, apart from ltaly, only three motaté&s parties — Argentina, Guatemala and Portugahde the
choice of procedure under Article 9(2) in an uneqoal manner; see list of declarations to the CPUCilable at
<portal.unesco.org/en/ev.php-URL_ID=13520&URL_DO=D@PIC&URL_SECTION=201.htmi#RESERVES>
(accessed 5 January 2016). All the States that tedehoice opted for the procedure in Article @§)(i). Even if
few in number the choices made are hardly surgrisind they are probably even more practical tharatternative,
since nationals and vessels will more easily comoat@ with the authorities of their own country;thre case of
vessels standard communications procedures witfiah&State’s authorities will exist anyway.

1 cf Mancini (n 51) 472.

2 Cf Article 5(4) Law No. 157 of 23 October 2009.
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transmit the report to the Director-General of UNIEBand, as the case may be, make a
declaration to the foreign State under Article S{HUCH"?

It is interesting that Italy in its Law No. 61 offbruary 2006 “on the Establishment
of Ecological Protection Zone%"included the exercise of jurisdiction concernirtlge*
archaeological and historic heritage, in compliawdé the provisions of the ... United
Nations Convention on the Law of the Sea and tHEL2ONESCO Convention on the
protection of the underwater cultural heritage, @edad in Paris on 2 November 2001,
since the date of its entry into effect in Italy” However, the Law itself did not
effectively proclaim an ecological protection zottgather empowered the President of
the Republic to do so on the basis of a decreeafted preparatory work by various
authorities® It should be noted that the Law refers to ecolaigicotection zones in the
plural. Thus, ecological protection zones for defg segments of Italy’s coastline may
be established and at different points of tith@n Italy’s Adriatic and lonian coasts, so
far, no ecological protection zone has been proddi Naturally, the UCH will
invariably be located on the seabed. In other wohdscles 9 and 10 CPUCH wiill still
be applicable to Italy’s continental shelf in theriatic and lonian Seas. To that end
Article 5(1) of the 2009 CPUCH Ratification and limmentation Law regulates the
reporting of UCH discoveries on Italy’s continensalelf or in an ecological protection
zone and also prescribes that any activity direetedCH requires authorisation from
the competent Italian authoriti&s.

A similar approach as in the Italian 2006 Ecolobiéeotection Zones Law can be
found in the Ecological Protection Zone and Comtiak Shelf Act which Slovenia
adopted in 200%° Article 6(1) of the Act provided that “[tlhe legairder of the
Republic of Slovenia and the Eatquisin the areas of the protection and preservation
of the marine environment, including taechaeological heritage... shall apply to the
ecological protection zoné®. It is, of course, questionable if Slovenia’s claima
congPental shelf and an ecological protection zisnat all tenable under international
law.

3 Cf Article 5(7).

"4 Legge 8 febbraio 2006, n. 61, Bazzetta Ufficiale della Repubblica Italiana 52/2006. Article 2(3) of the Law
was amended in 2014, henceforth stipulating tishefies activities shall be governed by Regulatiin)(1380/2013
of the European Parliament and of the Council, am @ommon Fisheries Policy. Thus, it would seem that
concept of the Italian ecological protection zoo&rencompasses fisheries issues as well. An Engésislation of
the Law’s initial text was published Ltaw of the Sea BulletiNo. 61/2006, 98; however, the translation is injze
in that it uses the singular instead of the pluaén referring to the establishment of ecologicatgction zones. On
the Italian ecological protection zones, in additto the references at n 69, see T. Scovazzi, dre zle protection
écologique italienne dans le contexte confus degadtieres méditerranéennes’, (2005) 10 Annuairdrdit de la
mer 209; G Andreone (n 49).

S Cf Article 2(1).

6 Cf Article 1(1).

" To date the only Italian ecological protection eds the one established for the Northwest Meditezan, the
Ligurian Sea and the Tyrrhenian Sea; Decreto desiBente della Repubblica 27 ottobre 2011, n. 20Gazzetta
Ufficiale della Repubblica Italianan. 293/2011.

8 See also Mancini (n 51) 471 ff.

9 UL No 93/2005. An English translation was publgfieLaw of the Sea BulletiNo. 60/2006, 56.

8 Emphasis added.

8 On the unfoundedness of Slovenia’s claims see ida3/ ‘The UN Convention on the Law of the Sea, the
European Union and the Rule of Law: What Is Goindirothe Adriatic Sea?’, (2009) 24 International Jal of
Marine and Coastal Law 1, 35 ff; cf also G. Cataldrospects for the Judicial Settlement of the DispBetween
Croatia and Slovenia over Piran Bay’ in N. Boschid@rdScovazzi, C. Pitea, C. Ragni (eds}ernational Courts and
the Development of International Law: Essays in Honaf Tullio TreveqTMC Asser Press, 2013) 260 ff. Croatia
formally protested against the excessive claims$lofsenia as endorsed by the adoption of the 2005 Mate
verbale of 31 May 20Q7n Law of the Sea BulletiNo. 64/2007, 40.
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In the case of Croatia, such a provision was nduded in its 2003 “Decision on the
Extension of the Jurisdiction of the Republic ob@la in the Adriatic Se&* which
established an “ecological and fisheries protectiome”®® But we will find it in the Act
on the Coast Guard of the Republic of Croatia aetbjin 2007* According to Article
36(1) of the Act, the Croatian Coast Guard shallagccordance with international law
and the laws of the Republic of Croatia, perfore shpervision and protection after
alia, the cultural heritage in the Croatian ecologiead fisheries protection zone.
However, there are, it seems, still no specificvigions in the pertinent Croatian
legislation on the reporting and consultation madra provided in the CPUCH for
UCH in the EEZ and on the continental st&lf.

7. The status of sunken warshipsand other state vesselsand aircraft

The legal status of sunken State vessels and fffcreas another particularly
contentious issue during the negotiations for tRJCH. Many States, and foremost
the important maritime powers, maintained that Wigs and other State vessels and
aircraft retain sovereign immunity according toeimational law?’ even after and
regardless of the time of their sinking to the bittof the sea® Consequently, these
States advocated, if not the total exclusion ofteSteessels and aircraft from the
protection regime, then at least a special regiAeeordingly, it must be seen as a
significant achievement of the CPUCH that sunkeateStessels and aircraft have been
included into the Convention’s protection regimiegeit with some restrictions.

Article 2(8) CPUCH comprises the general rule tiejonsistent with State practice
and international law, including the United Natiddsnvention on the Law of the Sea,
nothing in this Convention shall be interpretednazdifying the rules of international

82 NN No 157/2003; subsequent amendments in NN N¢2004, 138/2006, 31/2008. An English translatiorhef
initial text was published ihaw of the Sea BulletiNo. 53/2004, 68; and the first amendment to theifden inLaw
of the Sea BulletifNo. 55/2004, 31.

8 On the reasons for Croatia’s decision to proclaineeological and fisheries protection zone instefaa full EEZ
see Vidas (n 81) 9 ff.

8 NN No 109/2007.

% See also So&in 20) 128 ff.

% In Article 1(8) CPUCH the expression “State vesseld aircraft” is defined as meaning “warships, atioer
vessels or aircraft that were owned or operated Byate and used, at the time of sinking, onlygfmrernment non-
commercial purposes, that are identified as sudhtsat meet the definition of underwater culturatitage”.

87 Article 32 UNCLOS states that, with some minor tations within the territorial sea of a foreign ®ta‘nothing in
this Convention affects the immunities of warshipwl aother government ships operated for non-commilerci
purposes”. Articles 95 and 96 UNCLOS concern the umities of warships and ships used only on governimen-
commercial service respectively. Both provisionpugtite that these ships on the high seas “have letenpnmunity
from the jurisdiction of any State other than thegyfState”. Forrest has rightly pointed out that tjuestion of
sovereign immunity must be distinguished from owh@r of sunken warships and other State vesselsiaraft; C.
Forrest, ‘An International Perspective on SunkesteSVessels as Underwater Cultural Heritage’, (2@2BDcean
Development and International Law 41, 42 ff. See &trati (n 8) 221 ff; Pallas (n 8) 348.

8 On the still controversial issue of sovereign inmity extending to wrecks of warships and militaisceaft and
their legal status in general see eg M.J. Aznar-&jriLegal Status of Sunken Warships “Revisited20@3) 9
Spanish Yearbook of International Law 61; Forr@sB{); Garabello (n 5) 311 ff; Pallas (n 8) 345Nf,J. Aznar-
GoOmez, ‘Treasure Hunters, Sunken State Vessels tla@d2001 UNESCO Convention on the Protection of
Underwater Cultural Heritage’, (2010) 25 Internasibdournal of Marine and Coastal Law 209 \Degan, ‘The
Legal Situation of the Wreck of the Ironclad ‘Retdlia’ Sunk in the 1866 Battle of Vis (Lissa)’, (29151
Poredbeno pomorsko pravo [Comparative Maritime Lawlpromgoole (n 5) 136 ff; V. Vadi, ‘Underwater @Qural
Heritage and the Market: The Uncertain Destiny @ftéfic Sunken Warships under International LawVinVadi
and HEGS Schneider (ed#)it, Cultural Heritage and the MarkéSpringer-Verlag 2014).

8 Cf Forrest (n 87) 51.
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law and State practice pertaining to sovereign imitres, nor any State’s rights with
respect to its State vessels and aircraft”. ObWouhis provision aims at taking into
account the concerns of the maritime powers witlpeet to the wrecks of warships.
Furthermore, the provision in fact leaves the umcleegal situation regarding the
sovereign immunity of sunken State vessels andadiraside, retaining status quadn
this respect?

However, the specific provisions concerning thecokseof warships in the various
maritime zones seem to contradict the general pubeided in Article 2(8) CPUCH.
Thus, regarding the maritime zones under the smreseof a coastal State, Article 7(3)
CPUCH stipulates that “[w]thin their archipelagiaters and territorial sea” coastal
States, “with a view to cooperating on the besthoe$ of protecting State vessels and
aircraft, shouldinform the flag State Party ... with respect to thecovery of such
identifiable State vessels and aircraft'The usage of the word “should” instead of
“shall” suggests that this is a recommendationetathan a strict obligation. In addition,
the provision does not extend to the coastal Stat¢ernal waters. However, in light of
the principle of cooperation, laid down in Articl¥2) CPUCH, and its fundamental
importance for the protection regime of the CPU@H§ to be expected that the coastal
State will normally inform and consult the flag ®t¥

In the EEZ and on the continental shelf, as a rtiie, activity directed at State
vessels and aircraft shall be conducted withoutatireement of the flag State and the
collaboration of the Coordinating Staf&”However, the opening passage of Article
10(7) CPUCH says that this is “subject to the mimrns of paragraphs 2 and 4 of this
Article”. In other words, when the sovereign rigbfsthe coastal State in its EEZ or on
its continental shelf are at stake or an immineamtger for the wreck site exists, there is
no obligation to seek the agreement of the sunkanship’s flag State for carrying out
appropriate protective measurés.

In the CPUCH there is no special provision conceggrsubmerged State vessels and
aircraft in the contiguous zone. This is becausejiscussed earlier, Article 8 CPUCH
is applied “[w]ithout prejudice to and in additiom Articles 9 and 10”. In other words,
Article 10(7) CPUCH extends as well to wrecked &tagssels and aircraft found in the
contiguous zone.

To be sure, the provisions of Articles 7(3) and7)0ust have been the main reason
why the CPUCH’s regime for sunken State vessels aincraft was eventually
unacceptable to the maritime pow&ts.

In recent years the legal status of sunken warshigeneral had been studied within
the Institut de Droit InternationalIDI). As a result of this work, the IDI adoptedeth
Resolution on the “Legal Regime of Wrecks of Wapshand Other State-owned Ships

% O'Keefe (n 12) 52; Aznar-Gémez (n 88) 88; Dromgo@i 16) 73; Forrest (n 87) 50; Pallas (n 8) 453fhmgoole
(n 5) 159.

1 Emphasis added.

92 Cf Carducci (n 35) 428; Forrest (n 87) 51; Garabl|6) 349.

%3 Article 10(7) CPUCH.

% 0On the other hand, as regards warship wreck Bitése Area, Article 12(7) CPUCH simply provides ttHa]o
State Party shall undertake or authorize activiliescted at State vessels and aircraft in the Aigaout the consent
of the flag State.’

% Cf Garabello (n 9) 135 ff, 150.fThe CPUCH's regime for sunken State vessels andhéimas expressly rebuked
by France, the Russian Federation, the United Kingdnd the United States; see ‘Statements on Voteglu
Commission IV on Culture’ (n 10) 246, 249, 251, 2G2en though Spain had advocated the same leggiopoas
the mentioned States during the negotiations at 80, the CPUCH was in the end deemed to be in litle wi
Spain’s views on the legal status of sunken wassh@onsequently, Spain voted in favour of the CPUCH an
ratification ensued in 2005; Aznar-Gomez (n 88).211
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in International Law” (IDI Resolution) at the Tait Session in 201%.The aim was to
contribute to the clarification of “the uncertagdithat continue to surround the question
of wrecks of warships” in international latAccording to Article 3 of the Resolution
“sunken State shipdare immune from the jurisdiction of any State otfan the flag
State”, although the provision is “[w]ithout prejod to other provisions of this
Resolution”. It would, thus, seem that the Resoluttonfirms the legal position of the
maritime powers regarding the sovereign immunityafship wrecks. However, this is
somewhat contradicted by other provisions of thedReion. First of all and which is
important for the topic of our discussion, the Reson does take into account that
wrecked warships may have an archaeological artdriwal significance, providing, in
line with the CPUCH, that the wreck of a warship fiart of cultural heritage when it
has been submerged for at least 100 yearStates must ensure the protection of such
shipwrecks:”® where appropriate through preservatiorsitu'®* On the other hand the
articles concerning the various maritime zones db distinguish between recently
sunken ships which clearly are not UCH and thosenhathe status of UCH. In the
maritime spaces under the full sovereignty of tbastal State, the balance seems to go
in the coastal State’s favour, since it “has thelusive right to regulate activities on
wrecks”, albeit “without prejudice to Article 3 dfiis Resolution? The same may be
said in respect of the contiguous zone, but hexedbulatory competence of the coastal
State is limited with reference to Article 303 UNGS!? Yet, in the EEZ and on the
continental shelf the jurisdiction of the flag ®taeems to prevail, with the coastal State
having a limited right to being informed on actieg directed at the wreck of the
warship by the flag State. The flag State’s adg#sitshould, however, be carried out
“with due regard to the sovereign rights and jugsdn of the coastal State”. Still,
when there is interference with the coastal Stageigereign rights, it “has the right to
remove a wreck” but only “if the flag State doeg take any action after having been
requested to co-operate with the coastal Statéhtoremoval of the wreck®® Finally
and in view of our topic, it is commendable thag fResolution stresses the duty of

% The text of the Resolution is available at <wwwtifigetpace.org/idiE/resolutionsE/2015_Tallinn_0®.pelf>
(accessed 9 January 2016). The rapporteur fooffie was Natalino Ronzitti.

9 Preamble, 8th recital, IDI Resolution.

% |n Article 1, the term “sunken warship” is definasl “a warship, naval auxiliary or other ship owigda State
and used at the time of sinking solely for governtaenon-commercial purposes. It includes all at padany cargo
or other object connected with such a ship regasdtd whether such cargo or object is owned byState or
privately. This definition does not include straddships, ships in the process of sinking, or altforms” (para 2)
and the term “wreck” as “a sunken State ship wh&lmo longer operational, or any part thereof, udeig any
sunken object that is or has been on board sugh gara 1). The wrecks of military and other Staiteraft are not
dealt with in the Resolution, nor are space objedtepugh the rules for such craft and objects khba analogous;
see DI, ‘9th Commission: The Legal Regime of Wreok&Varships and Other State-owned Ships in Inténat
Law’ (N Ronzitti rapporteur), (2011) 74 Annuaire ldastitut de droit international 131, 135.

% Article 2(1) IDI Resolution

100 Article 2(2) IDI Resolution.

101 Article 2(3) IDI Resolution.

192 Article 7 IDI Resolution.

193 Article 8 IDI Resolution: “In accordance with Aric303 of the United Nations Convention on the Lafwhe
Sea, the coastal State may regulate the remowinken State ships from its contiguous zone”.

104 Article 9 IDI Resolution: “Any activity of the flatate on a sunken ship in the exclusive econoorie or on the
continental shelf of a foreign State should beiedrout with due regard to the sovereign rights jariddiction of the
coastal State. In accordance with applicable #eathe flag State should notify the coastal Stat@ny activity on
the wreck which it intends to carry out. The cobState has the right to remove a wreck interferinttp the exercise
of its sovereign rights if the flag State does tade any action after having been requested topevate with the
coastal State for the removal of the wreck”.
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cooperation among Statester alia, as concerns the protection and preservation of
“wrecks which are part of cultural heritad®’

8. Conclusion: a bid for regional cooperation

By way of conclusion, we would like to highlight @her important tool for
enhancing efforts regarding the protection andeedion of UCH on the regional and
sub-regional level. According to Article 6(1) CPUCSHtates Parties are encouraged to
enter into bilateral, regional or other multilaleagreements ... for the preservation of
underwater cultural heritage”. Moreover, the CPU@kes States an incentive to use
such agreements in order to “adopt rules and ragokwhich would ensure better
protection of underwater cultural heritage tharsthadopted in this Conventiot?®

Given the rich culture heritage from all periodshaiman history lying on the bottom
of the Mediterranean Sea, it seems quite logical &hn initiative for the conclusion of a
Mediterranean regional convention on UCH protectappeared even before the
adoption of the CPUCRP’ The “Siracusa Declaration on the Submarine Cultura
Heritage of the Mediterranean Sea” (Siracusa Datitar).°® which was adopted by the
participants of an international scientific confeze on the protection of UCH in the
Mediterranean in 2001, contained and appeal tdvibditerranean countries to “study
the possibility of adopting a regional conventidratt enhances cooperation in the
investigation and protection of the Mediterraneahnsarine cultural heritage and sets
forth the relevant rights and obligatio$®. Two years later Italy presented the
preliminary draft of a possible regional conventtongovernment experts from other
Mediterranean States who were gathered, again aity,Sat another conference on
regional cooperation for UCH protectidf. Unfortunately, no further action on the
matter seems to have ensued.

Even if a convention on the protection of the Meddanean UCH were realised at
some point, but also independent of and in additcoa possible regional regime, the
Adriatic and lonian States should consider the kmien of agreements on the sub-
regional and bilateral level with a view to impmogithe protection and preservation of
the UCH in the Adriatic and lonian Seas. This faionot only from Article 6 CPUCH
but was as well recommended in the Siracusa Deidarawhich urged the
Mediterranean countries “to promote the conclusioin bilateral or multilateral
agreements ... relating to specific components oMediterranean submarine cultural
heritage, such as wrecks and single objefstWhat is more, the recent IDI Resolution
renews this entreaty as concerns the particulaa chsunken warships and other State

105 cf Article 15(1). It is, nevertheless, striking the wording ‘should co-operate’ has been usetesiat least as
far as UCH is concerned, a clear cooperation daty provided already in Article 303(1) UNCLOS.

108 Cf Article 6(1)in fine CPUCH. Article 6 is again an expression of the coafen principle on which the whole
CPUCH protection regime is founded; see text to n 28.

107 Garabello (n 5) 60, 118 ff; T. Scovazzi, ‘Un fuitaiccordo sulla protezione del patrimonio cultusaigomarino
del Mediterraneo’ in T. Scovazzi (ed)a protezione del patrimonio culturale sottomarinel Mare Mediterraneo
(Giuffre, 2004) 164; T Scovazzi, ‘L’approche régibm a la protection du patrimoine culturel sousimdre cas de
la Méditerranée’, (2009) 55 Annuaire francais datdnternational 577, 585 ff.

108 English text published in Scovazzi (ed)a protezione del patrimonio culturale sottomarimel Mare
Mediterraneo(n 110) 353.

1% sjracusa Declaration, para itOfine.

10 5c0vazzi, ‘Un futuro accordo’ (n 110) 164 ff; Seawi, ‘L'approche régionale’ (n 110) 586.

1 Siracusa Declaration, para 11.
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vessels, calling on States bordering an encloseémi-enclosed sea to cooperate in the
performance of their dutiester alia, in respect of UCH protectior?

Of course, the conclusion of such agreements wlif be purposeful if they provide
an added value to existing treaties, notably th&/CIR** Since most of the Adriatic
and lonian States are bound by the CPUCH, a regmnhilateral agreements would
also serve as a means of the CPUCH'’s implementatipnactice. Certainly, manifold
issues could and should be dealt with in such ageeés. For one, the reconnaissance,
research and protection of UCH sites is invariablery costly undertaking. Thus, an
institutionalised regional or sub-regional framekvamight help making financial
resources more reliable. Such a regional framewotkd also provide for structured
exchange of expertise and information-shafifgncluding the training of underwater
archaeologists and other experts for UCH protectidmAnother matter requiring
cooperation among States might be the elaboratiom comprehensive database on
known UCH sites, especially in respect of sitesaled beyond the territorial seas. As
concerns specific UCH sites, their protection cdogdimproved by the establishment,
where necessary, of transboundary submarine arictgesl parks-'°

112 Article 15(2) IDI Resolution,

113 Cf Scovazzi, ‘Un futuro accordo’ (n 110) 164; Sczia‘L'approche régionale’ (n 110) 584.
14 Cf Article 19 CPUCH.

15 Cf Article 21 CPUCH.

118 cf Siracusa Declaration, para 12, 13.
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FISHING IN THE ADRIATIC: FROM TECHNICAL INNOVATIONTO
RESOURCE PRESERVATION. A HISTORICAL OVERVIEW

SUMMARY: 1. Fishing in the Historiography of the Mediterean. — 2. Fishing in the Adriatic. — 3. The
Introduction of Fishincalla Gaetana — 4. Technological Innovation vs. Resource Pregiem. — 5.
Papal Edict of 1773. — 6. Some Closing Considenatio

1. Fishing in the Historiography of the M editerranean

For a long time, Iltalian historians paid only pagsiattention to fishing —
notwithstanding the recent renewed interest in tinaei history — because, due to the
numbers of people it employed and the revenuesnémted, it was considered of only
secondary importance compared with the larger dieldinquiry such as the history of
agriculture or industry.

Michell highlights as much in one of the first eoamc historiographic essays on
European fishing in the modern era:

“Gli storici si sono interessati delle industrigdhe in grado di dare origine a piu
ampie attivita commerciali basate su investimemfiativamente cospicui, a

scapito di quelle che si presentavano semplicentme una fonte di sussistenza
per le popolazioni in via d’incremento dell’Eurogel XV e del XVI secolo™

Fishing in the Mediterranean, moreover (with theeption of specific types of
fishing, such as tuna and corabemained for a long time an activity that was tedito
sustenance and subsistence. In fact, it did noerexpce nearly the same level of
gualitative and quantitative growth in the Meditgrean as it did in North-eastern
European countries, which dramatically changedcth@ours of Nordic fishing in the
modern eré&.

The gradually increasing importance of piscatogathering activity in the Baltic
countries and northern Europe — a progress acteteby the population boom of the
eighteenth century — earned fishing a place of @ynimportance in Northern European
historiography. It is sufficient to review the inges of certain industry periodicals to
gain an understanding of its substance and nature.

The predominant theme is clearly that of historeadnomic analysis, centred on
quantitative growth and industrialization: a thethneough which the various stages of

L A.R. Michell, ‘La pesca in Europa agli inizi delifemoderna’ irStoria economica Cambridgeol V, Economia e
societa in Europa nell’eta moderr{&inaudi, 1978) 193. Translation of the text: “tdisans are interested in those
piscatorial industries that were able to give tisebroader commercial activities based on relagivanspicuous
investments, as opposed to those which presenemstives simply as source of sustenance for theimgo
population of the XV and XVI centuries”.

2 E. Grendi, ‘Una comunita alla pesca del coraliopiiesa capitalistica e impresa sociale’Siudi in memoria di
Luigi Dal Pane(Clueb, 1982) 445-460; M.L. Ferru, M. Marirli,corallo. Storia della pesca e della lavorazioime
Sardegna e nel Mediterranégdizioni Tema, 1989); E. Grendi,Cervo e la Repubblica. Il modello ligure di ardic
regime(Einaudi, 1993); G. Doneddua pesca nelle acque del Tirreno (secoli XVII-X)/(Edes, 2002).

3 M. Mollat Du Jourdin'Europa e il mareg(Laterza, 2004) 91, 151-152; F. Braudgiyilta materiale, economia e
capitalismo. Le strutture del quotidiano (secoli-XVIII) (Einaudi, 1993) 188-195.

4 Specifically, “International Journal of Maritimeidtory” and “Research in Maritime History”.



140 Maria Ciotti

the modern age — the introduction of steam powee, transportation revolution,

development of new product preservation technolegyn through to the present day.
All of these are precipitating factors in the grigahsformation of Nordic fishing which

takes over the organization of the work and enisestructure.

Clearly, nothing similar to the Nordic model isa@bisnible in the various areas of the
Mediterranean. As a result, nothing comparable nglé-Saxon historiography can be
found in Mediterranean historiograpfy.

In Mediterranean countries, small enterprises p@dialong with artisanal methods
of capture, which is significant, but does not rsseeily belie an underdeveloped or
marginalized fishing industry, if not proportionallvith a more general growth of
secondary and tertiary sectors of the economy coedda the first.

Clearly, an important key to understanding thednystof modern fishing in the
Mediterranean is that of resources, which in regedrs have undergone extensive
study and researchThis line of research, started by North Americavi®nmental
historiography? highlights the ways in which the characteristi€snarine ecosystems
are central to understanding certain structuratasttaristics of fishing and its long-term
dynamic; and, conversely, to what extent humarviagthas impacted these marine
ecosystems.

® S. Ryan, ‘The Industrial Revolution and the Newfdand Seal Fishery’, (1992) 2 International Journél
Maritime History 1; D. Vickers, ‘Comparing Fisherieg1995) 1 International Journal of Maritime Hisy 198; R.
Van Ginkel, ‘The Abundant Sea and her Fates: Tardlystermen and the Marine Commons, 1700 to 19B296)
38 Comparative Studies in Society and History 21.8Coul, ‘The Trawling Controversy in Scotland in thate
Nineteenth and Early Twentieth Century’, (1994) &inational Journal of Maritime History 107; N. Ceopnd D.
Whitmarsh, ‘Production and Prices in the Herringlustry of England and Wales, 1900 to 1944’, (1924)
International Journal of Maritime History 175; C.\Wanger and A.B. Dickinson, ‘Renewal of Newfoundland a
Labrador Shore station Whaling 1918-1936’, (1993phternational Journal of Maritime History 83; R. lRason,
‘The Diffusion of Steam in the Fishing IndustrielsNorthwest Europe’, (1998) 2 International JouraBMaritime
History 179.

® In Italy, however, there has been a positive changrecent years in the historiographic picturdistiing in the
Mediterranean. See, specifically, A. Di Vittoriodje Tendenze e orientamenti nella storiografia maritim
contemporanedPironti, 1986); S. Anselmi, ‘La pesca in ltalidote e indicazioni per un profilo storico’ in S.
Anselmi, Adriatico. Studi di storia, secoli XIV-XI{Clua, 1991), 421-453; T. Fanfani (et Penisola italiana e |l
mare. Costruzioni navali, trasporti e commerci trél ¥ XX secol¢Edizioni Scientifiche Italiane, 1993); P. Frasican
(ed), A vela e a vapore. Economie, culture e istituzideli mare nell'ltalia dell’OttocentqDonzelli, 2001); G.
Doneddu, M. Gangemi (edsbDa pesca nel Mediterraneo occidentale (secc. XMIHX\{Puglia Grafica Sud, 2000);
A. Di Vittorio, C. Barciela Lépez (eds),La storiografia marittima in Italia e in Spagna, ieta moderna e
contemporanea. Tendenze, orientamenti, linee @vel(€acucci, 2001); S. Cavaciocchi (eRicchezza del mare,
ricchezza dal mare secc. XllI-XVI{Le Monnier, 2006); L. Palermo, D. Strangio, M.ddiero Pifieiro (eds).a
pesca nel Lazio. Storia, economia, problemi att(@&titoriale Scientifica, 2007); V. D'Arienzo, B. Balvia (eds),
Pesci, barche, pescatori nell'area mediterranea mi@dioevo all'eta contemporan@@ranco Angeli, 2010). On the
history of fishing in the Mediterranean, see alsd-Bget, J. Sacchi, ‘Fishing in the Mediterrandzast and Present:
History and Technical Changes’ in A. Monaco, P. Redfeds)Development of Marin Resourc@STE Ltd, 2014)
1-55.

" U. Leanza (ed).a pesca e la conservazione delle risorse biolagjidel mare Mediterrane¢Editoriale Scientifica,
1993); M. Armiero, ‘La risorsa contesa: norme, ditthe tecnologie tra pescatori meridionali (XIX¢s)’, (1998) 31
Meridiana 179; P. Bevilacqua, G. Corona (edsnbiente e risorse nel Mezzogiorno contemporafizanzelli,
2000); M.L. De Nicolo,Microcosmi mediterranei. Le comunita dei pescatwll’eta moderna(Clueb, 2004); A.
Clemente]l mestiere dell'incertezza. La pesca nel golfd\dipoli Tra XVIII e XX secol¢Guida, 2005); M. Ciotti,
La pesca nel medio Adriatico nel Settecento traowazione delle tecniche e conservazione delle ses(EUM,
2006).

8 A. McEvoy, The Fisherman's Problem. Ecology and Law in the Galifi Fisheries, 1850-198QCambridge
University Press, 1986); M.B. BougEishing the Great Lakee. Environmental History, 3-28®33 (University of
Wisconsin Press, 2000); B.J. McC&yster Wars and the Public Trust: Property, Law &wblogy in New Jersey
History (University of Arizona Press, 1998).

° See specifically, P. Holm, T.D. Smith, D.J. Styakeds), The Exploited Seas: New Directions for Marine
Environmental HistorfLiverpool University Press, 2001).
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2. Fishing in the Adriatic

Fishing, especially in the Adriatic, was impacteg & multiplicity of economic,
political and legal factors that created limits amiustacles to its evolution for many
years. Firstly, the very nature of the activity mbg taken into considerationg.,
harvesting a product in many ways more similar timting than agricultur& even
though it can be analogized to farm productionhat,tas with all so-called primary
productions, it exploits a natural resource: ini@dture the fertility of the soil, and in
fishing the reproductivity of the fisH.

Moreover, in fishing, production depended on mooenplex natural fluctuations
than 1a;griculture, fluctuations that did not perfmtecasting or calculation of actual
yield.

Fishing also required considerable financial reseunvestment to purchase and fit
out a boat’s equipment, and, given that it conadmdighly perishable food source, to
cover the costs of preservation and commerciatinadf fishing’s products, and thus, in
turn, extremely tight linkage within transportatisystems and sale poirits.

Ultimately, for the transformation of this produ&isector from marginal activity to
maritime industry, it was necessary to implemedesaelopment model that integrated
each of the product’s production, preservation, @mdmercializatiort?

In the Adriatic, such a development took place, lmptchance, in the lagoon area
around Venice, where Venetian fisherman workedyesas some from Chioggia and
Comacchio, who after centuries of maritime expexehad become true masters in the
art of navigation, able to practice lagoon fishimgd preservation techniqu&sThe
symbiotic relationship between fishing and salterog in any event, the wider
availability of salt for product preservation, conged the basis for the entire lagoon
economy, protected and sustained by Venice, wheth imade it a real object for
preservatiort®

10 Michell (n 1) 157; M. Armiero, ‘La risorsa invisib. Stato, pescatori e comunita nell'‘Ottocentoidienale: il
caso di Taranto’ in P. Bevilacqua, G. Corona (edsg)biente e risorse nel Mezzogiorno contemporgbemzelli,
2000) 225.

1 Armiero (n 10) 225.

12 |bid; Michell (n. 1) 160-165.

13 For analysis of the kinds of fishing structuresrindern Europe, see Michell (n 1) 166-168.

4 As with economic valuation models for fishing,endnt above all in North European countries in WHishing
activity was closely linked to management of anor@duct of great strategic importance like skltthis regard,
see Mollat du Jourdin (n 3) 91 and 151-152; accgrdp the author, the extraordinary developmenNofdic
fishing, starting in the low Middle Ages, was oraadyst of the solidifying of trade between the tiern Seas and
the Mediterranean. For an analysis of the relatignbetween the fishing economy and the produciioa trade of
salt, see J.F. Bergietina storia del salgMarsilio, 1984); J.C. Hocquel, sale e il potere. Dalllanno Mille alla
Rivoluziondranceseg(ECIG, 1990).

5 The bibliography relating to the lagunar city isry robust; se€hioggia e la sua storigCanova, 1980); M.
Marzari, Il bragozzo. Storia e tradizioni della tipica baraa pesca dell’AdriaticqMursia, 1982); D. Memmo,
Calafati, squeri e barche di Chioggiaol | - La storia (Nuova Editrice Charis, 1985); for the Comacchicaasee
also: L. Palermo, ‘La pesca nell’economia dellot&tdella Chiesa in eta moderna’ in G. Doneddu, Mngeai
(eds),La pesca nel Mediterraneo occidentale (secc. XMIHX\Puglia Grafica Sud, 2000) 131-139.

18 For analysis of the political valence, in the sen$ economic power, which the salt trade represkefor the
Republic of Venice, see J.C. Hocqukg sel et la fortune de Venjceol 2 (Université de Lille 1ll, 1978); J.C.
Hocquet, ‘Monopole et concurrence a la fin du Moyaye. Venice et les salines de Cervia (XII-XVI s&¢] (1973)
XV Studi veneziani 21; A. Tenenti, ‘Il sale nelleosa di Venezia’ (1980) IV Studi Veneziani 15. Maower, on the
legislation of the Republic of Venice related tdiigy, see the public documents available in theatintel MAIC
(Ministry of Agriculture, Industry and Commercd)a pesca in Italia.Documenti raccolti per la cura del MAIC,
ordinati da Adolfo Targioni Tozzettvol I, part 11,Ordini disciplinari intorno alla conservazione dellaguna e della
pesca(Tipografia del Reale Istituto Sordo Muti, 1872)65@25.
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This picture remains unchanged until the mid-eighte century, when, with the
introduction of new fishing and preservation tecjuais for fresh fish, there was rapid
expansion of a production and commercial phasédbing.

Here we note the development and diffusion of gaetana a landmark event in
piscatorial history, marking the passage from aswsiénce economy to a productive
sector representing an increasingly significanheoaic factor.

3. Thelntroduction of Fishing alla Gaetana

This fishing technique, already widely practicedtie Tyrrhenian Sea since the
beginning of the eighteenth centdfywas brought to the Adriatic by fishermen from
Puglia around halfway through the eighteenth ceitir

Fishing alla gaetana,a fishing method using two boats paranze paranzelle
bilancelle tartanelle,as they came to be called depending on the regidragging a
net between them with a long, capacious bag madeidf webbing and fitted with
popping corks on top to keep it open, and on thwbowith plumbs grazing the bottom
of the sea — represented the most important infwvah piscatorial technique then
being used, through to the modern day. This innomatogether with the initial use of
pair trawling, which — depending on the regionaaar in which it was used was also
calleda bufalg a paranzaor a coccia —had an external matrix in the Italian oceans. It
had been copied from Provencal fishermen who hadrmimitated Catalan fishermen
who as early as mid-seventeenth century were wimgooeufdishing, a term used to
distinguish pair trawling with two boats from thehploying only one boapéche a la
vache)or a tartana®

As Biagio Salvemini has noted, this new techniqyedted an “element of decisive
force” that freed fishing from the marginal positih had previously held and allowed it

17 As evidenced in the edict of the State of the Chiissued in 1701, which prohibited “nelle spiagmenane”,
fishing “di conserva o a coppia, congiungendo te edl'una e all'altra barca o tartana sola”, pshéd in De Nicolo
(n 7) 143; the Proclamation of the Medici of 17pressly prohibited fishing “che si dice alla Gaeta published

in G. Cascio Pratilli, L. Zangheri (edd)a legislazione medicea sul’ambienisl II, Bandi (1621-1737)Olschki,
1994) 906-908; and the ban of 1729 for fishermemfProcida and the districts of Naples and Salgpoblished in
G. Di TarantoProcida nei secoli XVII-XIX. Economia e popolazi¢beoz, 1985) 60.

18 On fishing withparanze a coppiaor alla gaetana in the Gulf of Gaeta and later, in the mid-eigimiga century,
along the coast of Puglia, and the mid-Adriati®@ Be Salvemini, ‘Dalla “gaetana” al motopesca. P&scaugliesi
nella grande trasformazione’ in B. Salvemininnovazione precaria. Spazi, mercati e societaMezzogiorno tra
Sette e Ottocent(Donzelli, 1995) 77-121; G. Cavezzi, ‘La “Paranz&l Piceno (XVIII-XX sec.)’ in M. Marzari
(ed),Navi di legno. Evoluzione tecnica della cantieriatitel Mediterraneo dal XVI secolo ad odfid. Lint, 1998)
315-326; Ciotti (n 7) 71-86.

19 The termaux boeufsctually alludes to the greater power of the ploaghched to the two oxen compared with
that drawn by a single animal, see H.-L. DuhamelNlanceau,Traité général des péches et histoire des poissons
vol 1, Suite de la seconde sectidh 5 De la péche au Gangui, dite de Boeuf; des Boumisaux Boeuf§Chez
Saillant & Nyon et Desaint, 1769) 154-155 (see Rigand § 6 De la péche ditdartane, 155-160 (see Fig. 1). On
fishing techniques in the Eastern Mediterraneae,adgo G. Buti, Techiques de péche et protection des ressources
halieutiques méditerranéenne (X¥KIX® siécle)’ in V. D'Arienzo, B. Di Salvia (edsResci, barche, pescatori
nell'area mediterranea dal medioevo all'eta conterapea(Franco Angeli, 2010) 105-122. On fishiadartanaand
with paranze a coppidn the Adriatic, see M.L. De Nicolo, ‘Dal bragozatia tartana. Una rivoluzione piscatoria a
Pesaro in eta ducale’, (1992) 2 Pesaro citta eacé®t M.L. De Nicolo, ‘Recherches sur I'histoire ldepéche en
Méditerranée: Tartanes de Provence, tartanes détiéétrabacs, modéles adriatiques pour la pédhdraine et le
petit cabotage (XVA- XVIII ¢ siécles)’, (2012) 84 Cahiers de la Méditerranée 80Q. De Nicolo (ed)Le tartane
(Museo della Marineria Washington Patrignani did?es2013); Ciotti (n 7) 63-86; M. Ciotti, ‘Carattettlla pesca e
tecniche piscatorie nei porti della Marca meridientra XVI e XVII secolo’ in C. Vernelli (ed}.e Marche tra
medioevo e contemporaneita. Studi in memoria deR&aci(Quaderni del Consiglio regionale delle Marche,®01
197.
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to assume the complete independence of a spedalizeluction sectd One of the
immediate problems accompanying the introductiothefyaetanewas that of resource
preservation. The issue was one that the peninstdées would soon need to resolve
and assume the role of resource supervisor “inrdaleend the free market initiatives
of individuals to the will of regulators for the lplic benefit and reconcile the search for
private enrichment with the satisfaction of generalic needs®!

4. Technological Innovation vs. Resour ce Preservation

The need to regulate piscatorial activity, bothselto the shore and on the open sea,
Is not a necessity of the modern world. Alreadyirdyithe Middle Ages the laws of
some coastal towns specifically prohibited certéishing practices they deemed
harmful to juvenile fish and the propagation oftair specied” But it was only during
the eighteenth century that the issue of resouregepvation began to take centre stage
in the history of fishing: it will be debated upttee present da¥’

As noted previously, the issue of preservation ishifig resources significantly
contributed to the re-evaluation of fishing as #jsct for research and study. The
introduction of thegaetanealso constituted a watershed moment in this sense.

The unanimous charge levelled at this fishing pcaaduring the eighteenth century
and even more so in the nineteenth century, wasttb@ampromised the reproduction of
many fish species, devastated the juvenile pomriaaind caught fish that had not yet
grown to full size**

Trawling, notwithstanding its use in the past, Imeaover the course of these two
centuries, the prevalent fishing technique not anlyhe Mediterranean but also on a
world scale? Its widespread popularity was in response to gngwdemand linked to
urbanization and demographic development in theorskchalf of the eighteenth
century®® It presented itself, to use an often-repeated ,teas true technological
innovation, compared with traditional fishing priaes that had been prevalent up to
that point. It follows that subsequent innovatioelated to the technology of means and
methods of preservation, but not of catching, whigrinained — and remains to this day
— fundamentally founded on trawling principles.

Numerous government interventions, conflict, arelgtrong opposition that the new
technique immediately met with, belie fishing’sustiural transitional phase from
marginal activity used primarily for sustenanceata@apitalistic, competitive activity;
above all these reveal a broken societal and emviemtal equilibriunt”

20 salvemini (n 18) 80.

21 p, BevilacquaYenezia e le acque. Una metafora planetgbanzelli, 1998) 61 (original text: “al fine diggare
con spirito regolatore, la libera iniziativa ecoricandei singoli a finalita di valore collettivo @ dontemperare la
ricerca del vantaggio privato con la soddisfazidnieisogni generali”). On the problems of resoypoeservation, see
especially Chapter Il iRisorse scarse, beni riproducihib1-83.

22 Ciotti (n 7) 57-58.

23 C. Fioravanti]l diritto comunitario della pescéCedam, 2007).

24 For a complete discussoin of the issue, see Migkon‘L’ltalia di PadronNtoni. Pescatori, legislatori e burocrati
tra XIX e XX secolo’ in Frascani (edj vela e a vapore. Economie, culture e istituzidei mare nell’ltalia
dell'Ottocento(Donzelli, 2001) 177-213.

5 E. Migliorini, La terra e le sue risorse. Geografia della prodmzovol 11, | prodotti del sottosuolo e del mare
(Pironti, 1966) 103-105.

26 Clemente (n 7) 90.

27 Armiero (n 7) 203, original text: “L’'uso delle garze costitui uno dei piti grossi problemi nellaiatdella pesca:
opinioni differenti si confrontarono sull’argomentividendosi tra i difensori e i detrattori digaipo di tecnica. In
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What is substantially at issue in this fishing pieis not merely the technique of
trawl fishing with nets, also used by th&tane but also the destructive potential
introduced by thgaetanafishing method. This latter technique consistethitovation
in the production process that combined the cagcpower of traditional fishing with
the driving force of the traditiondhtina net, used by both types of vessels. This
allowed for trawling the net at greater speeds thamingle vessel could achieve,
because, in order to fish, it had to place itseléways, drifting against the wind.

Restrictive rules that were promulgated by vari@tates on the peninsula in the
course of the eighteenth century were the resdlta tegislative intent directed at
resource preservation and limiting exploitatiororder to guarantee fishing’s continued
longevity®

Rather than driven by a prescient environmentadibéity, these were the result of a
widespread pressure exerted, from time to timesdwjetal categories with differing
agendas: merchants of saltwater fish imported frleenNorth and Dalmatia, owners of
vessels heretofore used for fishing, and especiadigstal fisherman, who suffered the
most direct harnd?

Faced with this growing conflict, a fight betweemogps of fishermen competing for
access to resources and government interventi@engegislation seem to increase and
become more frequefit.

5. Papal Edict of 1773

Among the numerous laws adopted by the governirigosities seeking to place
limits on this piscatorial practice, the one progatéd by the Pontifical State in 1773
prohibiting “pesca a due, o sia con le paranzeersiaggie dell’Adriatico® from
April 1 to September 15 is significant. The chalgeelled at theparanze contained in
the Edict is the same unanimous, general oneittdastroyed “le Ovaje al tempo della
fetura, per la maggior facilita che hanno di raggteampiamente il fondo il mare”, and
caught an “infinita quantita di minuti Pesci, serfaali giungere alla loro naturale
grossezza”, thus certainly impeding the propagatiod reproduction of many fish
species.

The documentation produced in support of revocatbrthe Edict represents an
important source in tracing the outline of the sfanmation of regulation of the fishing
industry® In the memoranda presented by the coastal comimsinid request its
revocation, the allegations set forth in the Edice systematically debunked with
“dimostrazioni” aimed at proving its lack of fourtttan based on current scientific

gioco erano gli interessi contrapposti di classedie di pescatori: quelli in piccolo, costierintrari allagaetana e
gli altri dediti alla pesca in mare aperto, favaréalla nuova tecnica” (translation: “The use @wling is one of the
largest problems in the history of fishing: opirsadiffer on the issue, dividing between those wieperfor and those
against this technique. At issue were the interelthifferent classes of fishermen: those in sroalistal boats were
against theyaetana and the others who were open sea fishermen whe iwdavor of the new technique”).

28 Armiero (n 24) 194-195.

29 Armiero (n 7) 195-199.

%0 Ciotti (n 7) 92-97.

31 Archivio di Stato, Fermo (ASF), Archivio storicmmunale, Fermo (ASCFRaccolta di bandi ed editisec.
XVIII, Editto Proibitivo della Pesca a due, 0 sia coller®aze nelle Spiaggie dell’Adriatic@3 luglio 1773.

32 ASF, ASCF,Osservazioni di Fatto, e di Ragione sulla proibigodelle Paranze a Coppia nell'istesso Mare
dell’Adriatico, 1774, publisched in M. CiottiPer la pesca ben regolata”. Le “Osservazioni” salproibizione della
pesca con Iparanze a coppi@el mar Adriatico (1774{Crace, 2013) 67-162.
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knowledge and calling upon “i pit diligenti e sag@sservatori delle cose naturalf’.
Among these, above all, is Jacques Christophe Maiide Bomare, French naturalist
of the eighteenth century, author of tBectionnaire raisonné universel d’historie
naturelle which was widely distributed in France and manydpean countrie¥, as
well as translated, “dalla Francese in lingua Toats.

With respect to bans in force “negli esteri Domjrid which the Pontifical Edict
applied, we note that these related mainly to fighindertaken “con reti fitte e minute,
lavorate a maglia foltissima e stretta, perché egsdiscono affatto il Mare®® such as
those banned, for example, in Livorno and the Twseaters’’ Similarly, fishing was
also banned in the waters of Genova that “coi irastm gia perché si offendono le
uova, ma perché si lacera le pasture, le radiehgahte, i germogli che invitano i pesci
a rimanere®. And the use of such nets “et ordegni”, unknowrihia Adriatic, which
rendered fishing with thparanze‘perniciosa” in those waters.

But the defensive line they adopted was aboveiakd at highlighting the objective
differences running through the two sides, the Agmian and Adriatic, insofar as these
required differentiated, appropriate rules for tinespective characteristics and
necessities of the plad®.Regardless, if fishing witlparanzewas prohibited in the
Tyrrhenian Sea, it was still allowed in countriesdering the Adriatié?

Moreover, in the absence of a uniform prevailingidiation for all countries
bordering the same sea—a question that remainentuw this day—the Papal Edict’s
goals would have been frustrated by the activitiesshermen from Venice, Puglia, and
Dalmatia, who were free to roam the waters of tdeiatic

“Quello dunque, che non faranno le nostre Paran#e’ythe fishermen noted, “di
vuotareA?f:ioé il mare (se vuotar si potesse), queltanno i vicini e i stranieri senza
divieto™™”.

6. Some Closing Consider ations

Governance of the sea has been one of the bigggal issues in the history of
international law'* Even as relates solely to fishing, maritime lavs lséruggled to

* bid, 82.

% Jacques Christophe Valmont de Bomare (Rouen, 173itis, R807), naturalist and professor of natursidmy at
Paris’ CentraEcole was one of the most influential popularisershef study of natural history in France during the
last decades of the eigtheenth century. His prieaciporks played a fundamental role in encouraghmg popular
study of natural history, and was used as a maoalebther similar works. The first edition of hiBictionnaire
raisonné universel d’histoire naturelle, contendihistoire des animaux, des végétaux et des minératicelle des
corps célestes, des météores et autres principagrngmenes de la nature; avec I'histoire et la dpson des
drogues simples tirées des trois regnes et le ldé¢aleurs usages dans la médecine, dans I'écondonigestique et
champétre et dans les arts et métier$ volumes, published in Paris in 1764, followsdmany others, confirming
its great publication success and wide readershigrance and other European countries. The Itatarslation, in
twelve volumes, was published in Venice betweerblaftd 1771; the chapter namféidh is in the vol VII, published
in 1769.

35 M. Ciotti, Per la pesca ben regolata”. Le “Osservazioni” supiaibizione della pesca con fgranze a coppiael
mar Adriatico (1774)Crace, 2013) 84.

*®|bid, 89.

%" Ibid, 89 and 150-152.

% |bid, 89-90.

¥ bid.

“Olbid, 108-111.

“Lbid, 111.

2 bid, 95.

“ bid, 111.



146 Maria Ciotti

define its exact contours. In fact, fishing posaad to this day continues to pose, not
only the issue of protecting the integrity of naabborders, and therefore, in the case of
the sea, identification of the same borders, t&a protection of a collective asset such
as the inheritance of fishefy.

Laws and regulations among the peninsula’s vanprasunification states as well as
countries bordering the Adriatic, constitute anrextely diverse body of legislation,
administrations and therefore culture and polidstieg to the se& Similarly, one can
make out many common threads running through msedtlegislation. In fact, a
common problem was that of preservation of fishetgck: all governments therefore
sought to regulate techniques, tools and timindissfing activity in order to ensure
adequate reproduction of the resouffce.

Trawling nets remained specifically central to &afive activity due to the harmful
characteristics attributed to them. To protect agfaihis, States promulgated strongly
preservationist legislation in the eighteenth amegteenth centuries that, moreover, met
with fierce resistance from those same fishermemmsch resistance that governments
were forced to at least partly renounce their alisdbans on trawling nefg.

Fishing’s long transition, characterised by confbetween tradition and modernity,
that marks this activities’ passage from subsigesconomy to one of the country’s
important productive components, spurred at théninétg of the eighteenth century by
introduction of thegaetane ended in the first decades of"26entury with a further
technological innovation, marking the end of natima with sails and the gradual
disappearance of traditional piscatorial culttire.

But, once more, the first attempts at modernizisgifg by introducing motorised
propulsion was strongly opposed by traditionaldishen, who believed that “come del
resto avevano gia fatto all’apparire delle paraamzela, che la pesca meccanica avrebbe
prodotto un forte depauperamento del mafe”.

From a historical perspective, it is clear thatrent issues relating to finding
innovative solutions to the demands of eco-susidihafor fishing activities — which
still to this day use traditional methods with mgrewerful propulsive means — are
actually historical issues rooted in problems #&t not easily resolved. Problems that
today concern not only the methods and the teclgyolssed, but also implicating

4 R. Casado Raigén, Giuseppe Cataldi (edgyolution et I'état actuel du droit internatiohde la mer. Mélanges
de droit de la mer offerts a Daniel Vign@ruylant, 2009).

4T, Scovazzil.a pesca nell'evoluzione del diritto del mg€iuffé, 1984); Fioravanti (n 23); regarding then@oon
Policy on Fishing (CPF), see the recent legislatiroduced by thé&kegulation (EU) No 1380/2013 of the European
Parliament and of the Council of 11 December 2013 tbe Common Fisheries Policy, amending Council
Regulations (EC) No 1954/2003 and (EC) No 1224/200%epealing Council Regulations (EC) No 2371/2002 and
(EC) No 639/2004 and Council Decision 2004/585/€C Official Journal of the European Uniorl 354, 28
December 2013, 22 ff.

8 A. Targioni TozzettiLa pesca nei mari d'ltalia e la pesca all'esterereitata da italiani. Introduzione al catalogo
della Sezione lItaliana all’esposizione internaziendella pesca in Berlino nell’anno 18§8tamperia Reale Firenze,
1880). For post-unification Italy, see Annali deANC, La pesca in ltaliavol I, part | ((Tipografia del Reale Istituto
Sordo Muti, 1871); parte Il and parte Il (Tipogeaflel Reale Istituto Sordo Muti, 187XRaccolta generale della
legislazione italiana sulla pesca dal 1865 al 19&buffre, 1967).

47 For a review of the relationship between the lagjie and environmental resource regimes, see éxar(n 24)
194-209; G. Corona, ‘Diritto e Natura: la fine di Millennio’, (1997) 28 Meridiana 127.

48 Armiero (n 24) 196.

4 A, Mori, ‘La pesca meccanica in Italia. Parte(940) V Bollettino della Reale Societd Geografigdidna 24; A.
Mori, ‘La pesca meccanica in ltalia. Parte II’, 409 V Bollettino della Reale Societa Geograficaidtah 457; G.B.
Lucarelli, Per la grande industria della pesca marittimBescara 1924; M. Ciotti, ‘Filippo MerliniDizionario
Biografico degli Italianj vol 73 (Treccani, 2009) 699-701.

%0 Mori, ‘La pesca meccanica. Parte I' (n 49) 245-246
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biology, ecology, and, more generally, a new moaolelgovernance of the marine
environment.

Fig. 1— H.-L. Duhamel du Monceatliraité Général des Peches, et Histoire des Poisd®axie |
(1769), Section II, Chap. VI, Planche XLV: “Une Tame actuellement en péche”

Comments on Fig.: Fishinga tartana,already a widespread practice in the Mediterrarspa@ads to the
Adriatic in the first decades of the eighteenthtagn via some Provencal fishermen. This fishing
technique, which then led to trawling in deep watettilised a large net, thartana pulled by a single
boat by means of two diverging poles at stern amd. it was also known asesca alla franceser
allamartigang from the name of the main production centre efnenchartang Martigues, located on
the Gulf of Lion, and, as was nearly always theecdise boat took on the name of the kind of net or
fishing technique that it used.
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Fig. 2— H.-L. Duhamel du Monceaiiyaité Général des Peches, et Histoire des Poisdeadie |
(1769), Section II, Chap. VI, Planche XLIV : DB ‘aebateaux qui trainent de concert un Ganguli,
affin d'aller plus vite. C'est ce qu'on nomlae boeuf®ule Boeuf.

Comments on Fig. 2ZFhe dragging technique originating in the Spanishdntine coast, thpéche aux
boeufs spread from the end of the 17th Century over alltld north-occidental coasts of the
Mediterranean. Quickly accused of destroying resesipéche aux boeufsasa reply to the increasing
demands of urban markets. As they only requiredesbdind-powered boats, the practicgpéthe aux
boeufsgradually won out ovepéche a la vacher a tartana In the Adriatic,péche aux bceufsr alla
gaetana,or with paranze a coppiagr a coccia,as they came to be called along the Western Adriati
coast), was introduced by fishermen from Puglithensecond half of the eighteenth century andjsha
few years, led to the complete abandonment of tdygats like theartaneetartanoni(a type of boat that
was similar to thdartana but larger) which until then had been used fohbiighing and commercial
purposes.



RoBERTOCARLUCCI —PORZIA MAIORANO —LETIZIA SION
GIANFRANCO D’ONGHIA —ANGELO TURSI

THE SUSTAINABILITY OF FISHING IN THE SOUTHERN ADRIATIC AND
NORTHERN |ONIAN SEAS

SUMMARY: 1. Introduction. — 2. Southern Adriatic Sea. 4.2Ecological context, geographical and
environmental aspects. — 2.2. Fisheries charatitariand stock assessments. — 3. Northern lonian
Sea. — 3.1. Ecological context, geographical amit@mmental aspects. — 3.2. Fisheries charactesisti
and stock assessments.

1. Introduction

The Mediterranean Sea is a sort of ocean in mirgadating as a marine biodiversity
hot spot with a high diversity of habitats and seet However, it resulted vulnerable
and threatened by different anthropic pressuresrdasing use of the coastal areas,
eutrophication, discharges, pollution and dumpingyine traffic, alien species, global
warming, etc.), with fishing exploitation acting ¢ocal and/or global spatial scale as
one of the main source of direct and indirect modifons. In fact, most aquatic
ecosystems in the Mediterranean Sea are affectdiklgry activities that involve a
selective removal of part of the marine production human subsistence, economic
returns and developmehtin particular, the management of fishery resouicethe
Mediterranean Sea is target—species-oriented, ainergnoring the need of
implementation of the ecosystem approadh.addition, the Mediterranean waters are
generally classified as oligotrophic and not vempductive. Nevertheless, fishing
activities have local ancient traditions, particlylaalong the coasts of the Southern
Adriatic and Northern lonian seas, where very inguar fishing harbours are
distributed?

During the past two centuries, the introductiomainy technological innovations led
to a progressive increase in the fishing capaditthe Mediterranean fleet and in the
catchability by species: both factors further imsed the exploitation level in many
stocks and the fishing pressure on the marine stasg itself. As a consequence, to
promote a long-term sustainable fishing and saeehtgh value of ecological services
provided by the marine ecosystem, the FAO Conferemopted the Code of Conduct
for Responsible Fisheries during 199%n this Code, the need for an integrated
approach for the marine resources management énsismmary of how to achieve

1 M. Caoll, C. Piroddi, J. Steenbeek, K. KaschnerBEn Rais Lasram, J. Aguzzi, E. Ballesteros, C. Nikex@&ig J.
Corbera, T. Dailianis, R. Danovaro, M. Estrada, C.ghkap B.S. Galil, J.M. Gasol, R. Gertwagen, J. Gil, F
Guilhaumon, K. Kesner-Reyes, M.S. Kitsos, A. KoulesyrN. Lampadariou, E. Laxamana, C.M. Lépez-Fé de la
Cuadra, H.K. Lotze, D. Martin, D. Mouillot, D. Or8, Raicevich, J. Rius-Barile, J.I. Saiz-Salinas, C.\d@aante, S.
Somot, J. Templado, X. Turon, D. Vafidis, R. Villawa, E. Voultsiadou, ‘The biodiversity of the Mixdranean
Sea: Estimates, Patterns, and Threats’ (2010) SRANE 5 €11842.

2 A. Tursi, P. Maiorano, L. Sion, G. D’Onghia, ‘Fisty resources: between ecology and economy’, (2@85)
Rendiconti Lincei 73.

% S. de Juan, J. Lleonar, ‘A conceptual framewonktf@ protection of vulnerable habitats impactedfisiting
activities in the Mediterranean high seas’, (20lD0cean & Coastal Management 717.

4 See Map 5infra, at 247.

® FAO, Code of Conduct for Responsible Fisherie895, <www.fao.org/docrep/005/v9878e/v9878e0ChtRAO,
The State of World Fisheries and Aquaculia@14, <www.fao.org/3/a-i3720e/index.htmi>.
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long-term sustainable use of fishery resourcegrims of food, employment, recreation
and trade, as well as ecosystem and socio-econeveiltbeing of populations
throughout the world, in particular along the Medianean Sea. Even though parts of
the Code are based on relevant rules of interraltiamws, it is on voluntary acceptance
and provides principles and standards applicabldoconservation, management and
development of all fishing techniques. It also asuwhe capture, processing and trade of
fish and fishery products, aquaculture and fislseriesearch. In particular, the
international conventions adopted over the last tlecades, including the Code of
Conduct for Responsible Fisheries, consider thdoéagion of living resources on an
ecosystem basis; they stress the need for the iadopt an Ecosystem Approach to
Fisheries (EAF). In particular, the principles af &AF are an extension of the
conventional principles for sustainable fisherieselopment to cover the ecosystem as
a whole® This implies sustainable management not only efabmmercial stocks, but
also of the whole environmental system that sugptiréir production, including the
importance of the economic and social dimengidm. EAF foresees the integration of
different practices and measures to deal effegtiwth complex situations with respect
to a variety of needs and demands, from the eccdb@p the socio-economic aspects.
An EAF aims to achieve an equilibrium between coret@on and sustainable use of
biological diversity. In particular, it attempts teatisfy the three components of
sustainability, which are the ecological dimensi@ifectiveness-reproducibility of
resources), the economic dimension (efficiency) #mel social dimension (equit$).
Although the Common Fishery Policy (CFP) startedhi@ 1980s, the Green Book on
the future of the CFP was only presented in 200therbasis of the Code of Conduct
for Responsible Fisheries. This document identifireslimits of the fishery policy that
has been adopted by the European Community angritn@ples on which the reform
process of the fishery and aquaculture should Iseddn this respect, the Regulation
(EC) 2371/2002 strongly promotes the sustainablgogation of resources from a
socio-economic as well as from an ecological pofntiew.? Even more important, the
Regulation (EC) 1967/2006, concerning managemerdasores for the sustainable
exploitation of fishery resources in the Meditegan Sea, puts in place the Action Plan
for the Mediterranean Sea as part of the CommomeRjs Policy® With this
Regulation, new rules were established for the eotain and conservation of
Mediterranean resources, in reference not onljpgacommercial species but also to the

6 S.M. Garcia, A. Zerbi, C. Aliaume, T. Do Chi, G. kage, The ecosystem approach to fisheries. Issue,
terminology, principles, institutional foundatiorimjplementation and outlopleAO Fisheries Technical Paper 443,
2003.

" M. SpagnoloElementi di economia e gestione della pegaanco Angeli, 2006) 279.

8 5. Cataudella, M. Spagnol@he state of Italian marine fisheries and aquaaelt(Ministero delle Politiche
Agricole, Alimentari e Forestali, 2011),
<www.politicheagricole.it/flex/cm/pages/ServeBLOB. pbibT/IDPagina/6412>.

® Council Regulation (EC) No 2371/2002 of 20 Decemb@@2in the conservation and sustainable exploitatibn
fisheries resources under the Common Fisheries YadhdOfficial Journal of the European communitiés358, 31
December 2002, 59 ff.

10 Council regulation (EC) No 1967/2006 of 21 Decembef&2@oncerning management measures for the
sustainable exploitation of fishery resources ia Mediterranean Sea, amending Regulation (EEC) N@/284nd
repealing Regulation (EC) No 1626/94 Official Journal of the European Uniph 409, 30 December 2006, 11 ff;.
S. Cataudella, M. Spagnolo, ‘The multidimensionalitly fisheries: a brief introduction’ in S. CataudellM.
Spagnolo (eds)The State of Italian marine fisheries and aquaceliiMinistero delle Politiche Agricole Alimentari

e Forestali, 2013) 3-8; S. Cataudella, O. Ferraibli, Lariccia, ‘L’'evoluzione della pesca italianarse la
sostenibilita nel quadro del Codice di condotta lpgresca responsabile (FAO), della Politica ComuzladPesca
(PCP) e della Politica marittima integrata’ in S.tdlalella, M. Spagnolo (eds),0 stato della pesca e
dell'acquacoltura nei mari italian{Ministero delle Politiche Agricole Alimentari e Fastali, 2011) 11-31.
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protected species and sensitive habitats. In faretyiously the protection of marine
areas generally occurred for biodiversity conseéovmapurposes and not for fishery
objectives™* Consequently, the adopted Marine Protected AreédBAE) in the
Mediterranean Sea correspond to areas where sensébitats are identified, according
to the unique nature or rarity of the habitat typgee importance of the ecological
function provided by the habitat to the whole b@géal community and the extent to
which the habitat is sensitive to human-induceectf. However, the adoption of the
Code of Conduct for Responsible Fishery and theeldgment of the ecosystem
approach implementing the precautionary principte fisheries, emphasized the
importance of the no-take zones (NTZs) as addititwals for fishery managemettt.
To this regard, in the Regulation (EC) 1967/2006 iacluded the recommendations of
the General Fisheries Commission of the Mediteaan&FCM) and the International
Commission for the Conservation of Atlantic Tun@@AT) as well as the measures of
species protection and habitat conservation, regorin the Habitat Directive
(92/43/EECY® and in the Barcelona Convention. In particulae, tiew regulations will
require the establishment of “No-take” marine ressrand management measures to
protect the growth and spawning areas as well @asrtarine ecosystem from fishing
effects. Basically, the NTZs, considered as a foolreconciling marine ecosystem
conservation with fishery management, are worldwpdeposed in order to provide
refuges for the exploited species, so that theyreaover, grow larger, enhance the
offspring production and re-stock nearby fishingwgrds. Thus, the NTZs, which play a
fundamental role in the life cycle of one or mosmsreersal species of economic interest,
could insure against uncertainty in predicting dish dynamics and buffer against
broader ecosystem effects of overfishtfidnfortunately, techniques for designing a
NTZ are still under development and often their lenpentation mostly stays on
empirical basis. In addition, establishing a NTZAat easy since the restricting use of
one or more areas raises conflicts of interesfatn, fishermen are often the biggest
opponents of NTZs, when they are to be establisghdithing areas where fishermen
obtain the greatest biomass of commercial speaes. those with nurseries). In
particular, the definition of large NTZs in the nhpsoductive areas (source areas) often
meets social resistance and socio-economic presssuhéch can lead to the location of
a NTZ in unproductive areas that no fishermen tretuser groups are willing to
protect’® In addition, the limit of access to the NTZs wilcrease overfishing in the
unprotected areas throughout the displacement effighing effort in alternative
productive grounds. In particular, starting fron®89the Ministry of Agriculture, Food

1 p. Francour, J.G. Harmelin, D. Pollard, S. SattoréA review of marine protected areas in thethaestern
Mediterranean region: sitting, usage, zonation emahagement’, (2001) 11 Aquatic Conservation: Marmel
Freshwater Ecosystems 155.

12 T, Lauck, C.W. Clark, M. Mangel, G.R. Munro, ‘Impleniing the precautionary principle in fisheries
management through marine reserves’, (1998) 8 BumabApplications S72; H.l. Browman, K. Stergioljarine
Protected Areas as a central element of ecosystmmdbmanagement: defining their location, size rmuntiber’,
(2004) 274 Marine Ecology Progress Series 269, Z/%-S. M. Garcia, K.L. Cochrane, ‘Ecosystem appuaac
fisheries: a review of implementation guideling2005) 62 ICES Journal of Marine Science 311.

13 Council Directive 92/43/EEC of 21 May 1992 on thesaswation of natural habitats and of wild fauna dtata,

in Official Journal of the European Communiti&€s206, 22 July 1992, 7 ff

14 C.M. Roberts, N.V.C. Polunin, ‘Marine reserves: sinpblutions to managing complex fisheries?’, (1923)
Ambio 363; G.R. Russ, ‘Yet another review of marigserves as reef fishery management tools’ in Rat. @&d),
Coral Reef Fishes: dynamic and diversity in a compeosysten{Elsevier, 2002) 421-443; B. Halpern, ‘The
impacts of marine reserves: does reserve size rpatf2003) 13 Ecological Applications S117.

15 L.B. Crowder, S.J. Lyman, W.F. Figueira, J. Prid@gurce-sink population dynamics and the problensitifig
marine reserves’, (2000) 66 Bullettin of Marineegie 799.
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and Forestry Policy (MiPAAF) decreed the institatiof “no-take zones” as part of the
protection plan of the fishery resources (Zone utela Biologica, ZTB), where fishing
is not allowed and/or regulated during critical gém (spawning, recruitment, feeding,
etc.) of the demersal stocks there distributedh thie aim of allowing the renewal of
the stocks and their sustainable exploitation iigM@uring areas. Such no-take zones
should correspond to areas that play a fundameunitain the life cycle of one or more
demersal species of economic interest. In othedsyahey would correspond to areas
where species concentrate for different biologrealsons and whose protection could
enhance the management effect through their proxitoi fisheries. Some “no-take
zones” were identified along the Italian coasts padicularly in the Southern Adriatic
Seal,ewhilst up to date this management option tsapplied in the Northern lonian
Sea.

The multi-species nature of Mediterranean fisherieserms of both species and
fishing gears, requires a specific strategy thaabte to combine and integrate the
different management measures and preserve flgxibil the fishing activity. In this
way, the alternative adoption of a “closed seasoifferent areas or catch restrictions
and gear limitations together with the main redafatof reducing the fishing effort
could avoid the overexploitation of marine resoarcenainly with the limitation of
excessive catches of undersized individuals. Te tegard, it is remarkable how the
catch composition of the trawl fishery in the Mediinean Sea is typically constituted
by the first (O+, 1+) age classes, making long tprojections (as those usually derived
by using the classical approaches) sensitive taiterent fluctuations and to the spatio-
temporal variation of the fishing pattern. Thus,atmid further increases in mortality
rates for juveniles and to reduce the amount ofadds of dead marine organisms by
fishing vessels, it is necessary to increase tlextbaty of the currently used gear, that
IS to increase the mesh sizes for trawl nets arttbineset nets and hook sizes for
longlines.

As stated in the framework document, the main divje®f fishing management is
to safeguard fish stocks or, in other words, tal fanlevel of exploitation that could
provide the maximum sustainable yield (MSY). Withire Italian law relative to the
rationalization and development of sea fishingh@lgh this law is no longer in force)
(Law No. 41/1982, systematic studies were promoted by the then gttiniof
Merchant Navy (now Ministry of Agriculture, FooddFforestry Policy) to monitor the
distribution, abundance and exploitation statutheffishery resources along the Italian
coasts. Thus, the knowledge on the bio-ecologyariyrspecies was acquired reflecting
the resource distribution and availability. Sometltdse studies are still ongoing and
they are currently funded by the European Comnmsdio particular, the EU financed
the MEDITS project (International bottom trawl seyin the Mediterranean) since
1994 which regards the demersal resources of thth&la Mediterranean basins and
several Member Staté$.Since the year 2000, some EC regulations (e.qgulBgon
(EC) 1543/2008; Regulation (EC) 1639/208% implemented the Data Collection

18 See Map 6infra, at 248.

17 Legge 17 febbraio 1982, n. 41 ‘Piano per la razimmazione e lo sviluppo della pesca marittimia’ Gazzetta
Ufficiale della Repubblica Italianan. 53/1982.

18 J.A. Bertrand, L. Gil de Sola ; C. Papaconstanti@uRelini, A. Souplet, ‘An international bottomriasurvey in
the Mediterranean: the MEDITS programme’ (2000A2€6es de Colloques IFREMER 76.

19 Council Regulation (EC) No 1543/2000 of 29 June 2(98bhdishing a Community framework for the collection
and management of the data needed to conduct tmenoa fisheries poligyin Official Journal of the European
CommunitiesL 176, 15 July 2000, 1 ff
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(DCF) program in the Member States, including MEBIand other projects aimed at
the assessment and management of the marine tesogirces in the European seas. On
the other hand, the marine environment is a precasset which needs to be protected,
defended and where possible restored, in ordere@p kiodiversity and protect the
diversity and livelihood of seas and oceans whigednto be clean, healthy and
productive. To meet these needs, the EuropeanaPait and the EU Council lastly
issued the framework directive on the Strategy tfer Marine Environmerft This
directive sets the goal of Good Environmental St4GES) for the marine waters to be
reached by member States by 2020.

2. Southern Adriatic Sea
2.1. Ecological context, geographical and environtakaspects

The Geographical Sub Area 18 (GSA 18) showed asnsidn of about 29000 Km
(in the depth range between 10 to 800 m alongtaiiat coasts of Apuli& The basin
is characterised by the presence of a deep cet¢yaession known as the “South
Adriatic Pit” (or Bari Canyon), where the maximureptdh of 1233 m was recorded,
hosting a well-structured cold water coral commytiitat needs management measures
in order to preserve its high biodiversffyThe continental shelf break is at a depth of
around 160-200 m and is furrowed by the headsmyaas running perpendicular to the
line of the shelf. These incisions in the seabeavige preferential routes for the
transfer of sediments towards the abyssal plairticogarly when they are nearer to the
coastline. The Southern Adriatic basin contributeghe entire Mediterranean water
mass circulation with its flow of deep-waters, whiare formed in the Southern
Adriatic Pit by the mixing of highly saline watefi®om the Levant basin with dense
waters from the Northern Adriatic and by local ceation from surface coolind. The
Adriatic Sea, together with the Levant basin, ise oof the three areas in the
Mediterranean where down-welling processes prodigedurface cooling lead to the
formation of so-called “dense waters”: these acé inh oxygen and supply the lower
levels. The spatial and temporal variability of therents influences vitally important
life-history traits of fish populations, such as treproductive events, the success of
recruitment and the effectiveness of the nurseepsi? An important change in water

20 Commission Regulation (EC) No. 1639/2001 establisttirgminimum and extended Community programmes for
the collection of data in the fisheries sector daying down detailed rules for the application adu@icil Regulation
(EC) No. 1543/2000n Official Journal of the European Communiti€s222, 17 August 2001, 53 ff.

21 Directive 2008/56/EC of the European Parliament aridhe Council of 17 June 2008 establishing a &ework
for community action in the field of marine envinoental policy (Marine Strategy Framework Directivig) Official
Journal of the European Communitiés164, 25 June 2008, 19 ff.

22 G. Lembo, M.T. Spedicato, ‘GSA18 Southern Adrigdiea’ in S. Cataudella, M. Spagnolo (ed&)e state of
Italian marine fisheries and aquacultug®linistero delle Politiche Agricole, Alimentari eoFestali, 2011) 44-49.

2 G. D'Onghia, F. Capezzuto, A. Carluccio, R. CarluéciGiove, F. Mastrototaro, M. Panza, L. Sion, ArgiuP.
Maiorano, ‘Exploring composition and behaviour ishffauna byin situ observations in the Bari Canyon (Southern
Adriatic Sea, Central Mediterranean)’, (2015) 36rida Ecology 541; GD’'Onghia, F. Capezzuto, F. Cardone, R.
Carlucci, A. Carluccio, G. Chimienti, G. Corriero, C.rign, P. Maiorano, F. Mastrototaro, P. Panetta, AsBpR.
Sanfilippo, L. Sion, A. Tursi;Macro- and megafauna recorded in the submarine Gamyon (southern Adriatic,
Mediterranean Sea) using differeabls’, (2015) 16 Mediterranean Marine Science 180.

24 1. Vilibic, M. Orlic, ‘Adriatic water masses, therates of formation and transport through the @traStrait’,
(2002) 49 Deep Sea Research Part I: OceanographeaiRRbsPapers 1321.

R, Carlucci, G. Lembo, P. Maiorano, F. Capezzuto, ®l&rano, L. Sion, M.T. Spedicato, N. Ungaro, A. Siu6.
D’Onghia, ‘Nursery areas of red mulléfigllus barbatu¥ hake Merluccius merluccidsand deep-water rose shrimp
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mass circulation, known as the Eastern Meditermrari@ansient (EMT), has affected
Mediterranean circulation since the late 19804o¥ahg particular climatic events. The
flow of the deep-waters of the Southern Adriatia 8&s replaced by warmer and more
saline waters from the Aegean, causing a riselinitygand temperature, with probable
consequences on the productivity of the b&Sin.

2.2. Fisheries characteristics and stock assessnent

The Southern Adriatic Sea makes a substantial ibomitvn to national fishery
production, accounting for about 13% of producfibin particular, the main fishing
ports are Manfredonia, Barletta, Bisceglie, MoHetiMola di Bari and Monopoli,
accounting for about 1100 vessels: 44% are equipptdartisanal fishing, 43% with
bottom trawl and 7% with dredges for bivalve fighffi The Gulf of Manfredonia is an
area with a high concentration of juvenile formssohall pelagic fish (Lembo and
Spedicato, 2013). Anchovy and sardine in the astalje are fished throughout the year
by purse seine. The fishing of juvenile ®drdina pilchardusn Manfredonia is subject
to thorough revision and specific management pfaliswing the enforcement of the
Regulation (EC) 1967/2006. Fishing for common oagpvhich is abundantly found in
the first 50 m of depth, is still quite common ajdie Bari coastline, and so is that for
the sea urchirParacentrotus lividuswhich since the mid-1990s has been subject to
specific regulations limiting quantities, size affidhing periods. In the fishing
communities of Mola di Bari, Monopoli and Saveliethe large Scombroideiphias
gladius (swordfish) andThunnus alalungdalbacore) are fished seasonally, from May
to November, using long-lines. Fishing for largekéngMerluccius merlucciyswith
bottom long lines is also very common in theseifighcommunities, particularly in
Monopoli. This type of fishing involves less thafo5of the entire South-western
Adriatic fleet, but accounts for a significant shawf hake production (around 10-
12%°). Trawling is the most significant fishing actiyiin the whole area, with a
fishing effort representing around 70% of the toedfort>*® The main demersal
resources of the Southern Adriatic fisheries areairofean hake Merluccius
merluccius) cuttlefish Gepia officinali}, Norway lobster Nlephrops norvegicis
squids [llex coindetiiand Todaropsis eblangedeep-water rose shrimpdrapenaeus

(Parapenaeus longirostrjsin the Eastern-Central Mediterranean Sea’, (208®)Estuarine, Coastal and Shelf
Science 529; M. Murenu, A. Cau, F. Colloca, P. Safo Fiorentino, G. Garofalo, C. Piccinetti, C. Maatfi, G.
D’'Onghia, R. Carlucci, L. Donnaloia, P. Lembo, ‘Mapgithe potential locations of the European haker(uccius
merlucciu3 nurseries in the ltalian waters’ in T. Nishida,EA Caton (eds)GIS/Spatial Analyses in Fishery &
Aquatic Sciencesvol 4 (International Fishery GIS Society, 201Q)&B; F. Colloca, G. Garofalo, I. Bitetto, M.T.
Facchini, F. Grati, AMartiradonna, G. Mastrantonio, N. Nikolioudakis, ®tdinas, G. Scarcella, Gserpes, M.P.
Tugores, V. Valavanis, R. Carlucci, F. FiorentinoOMFollesa, M. Iglesias, L. Knittweis, E. Lefkaditd®. Lembo,
C. Manfredi, E. Massuti, M.L. Pace, N. PapadopouPuSartor, C.J. Smith, M.T. Spedicato, ‘The seasaap
demersal fish nursery areas in the North Mediter@anSea, a first step towards the implementatiospatial
planning for trawl fisheries’, (2015) 10 PLoS ON&149590; J.-N. Druon, F. Fiorentino, M. Murenu Knittweis,
F. Colloca, C. Osio, B. Mérigot, G. Garofalo, A. Mam, A. Jadaud, M. Sbrana, G. Scarcella, G. Tserfe
Peristeraki, R. Carlucci, J. Heikkonen, ‘Modelling Buropean hake nurseries in the Mediterranean Sea:
ecological niche approach’, (2015) 130 Progres3daanography 188.

28 CIESM, The Eastern Mediterranean climatic transient: itigin, evolution and impact on the ecosyst&IESM
Workshop Series, n. 10, March-April 2000.

27 IREPA Onlus,Osservatorio economico sulle strutture produttidlal pesca marittima in Italia 201(Edizioni
scientifiche italiane, 2011).

28 |IREPA Onlus,Osservatorio economico sulle strutture produttidlal pesca marittima in Italia 200€Edizioni
scientifiche italiane 2010).

29 |REPA Onlus (n 27).

0 Ibid.
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longirostris), horned and musky octopugl¢done spp and red mullet Mullus
barbatug. Most of the fishery resources in the Southermri®t Sea are shared
between Italy, Albania and MontenegfoTheir assessment must therefore take data
from both shores into account. Similarly, the acbimment of more sustainable
exploitation levels should assume complementarystiaded management policiés.

A joint assessment to evaluate the status of etgpion for the hake stock was
conducted in 2011 by research scientists from ,ltMdpntenegro and Albania as a
representative case for GSA ¥8various models were applied, two of which based on
experimental survey data (SURBA modéland on commercial fisheries data (VIT
model)°® respectively, with a third model (ALADYM Age LerfgtBased Dynamic
Model)*® being based on simulation techniques. Accordingh® analyses, th#l.
merlucciusstock appears to be overfished, with current Faktu0.95 higher thangk
equal to 0.2. This stock is potentially capableagid recovery if fishing mortality was
to be reduced. In fact, a long-term projection twfick and catches (2010-2030) was
made by simulating various scenarios with stochaatriations. In particular, a gradual
reduction (14% per year) of F status quo was appligil Fy;was reached in 2020. The
results show a clear growth in the spawning staoknhass and a significant increase in
catches over the long term. An update of hake sasskssment was made by means of
the XSA model and a4a statistical catch at age datfa from 2008 to 201*.Results
confirmed how the stock was in overexploitationhMibw biomass levels, as current
fishing mortality exceedsoh levels (0.8 vs. 0.2) and thus it is necessary twsicier a
significant reduction of the fishing mortality tollaw the achievement of the
precautionary threshold reference.

Anchovy and sardine were very important in the Atiici Sea from a commercial
point of view, being targeted by pelagic trawldtal{) and purse seiners (Italy, Croatia,
Slovenia, Montenegro, Albanidj.Most of the Italian boats whose port of regissy i
located in GSA 18 actually fish and land in GSA Thus the stocks of anchovy and
sardine were assessed using the State-space Asseddodel (SAM) with data from
1975 to 2013 concerning GSA 17-18. The current.B3)Qis larger than yrsy (0.23),
which indicates that the stock 8f pilchardusn GSA 17-18 is exploited unsustainably.
As regards anchovy in GSA 17-18, the current FA)Li®larger than frsy (0.50), which
indicates that this is exploited unsustainailfhe consequent advice was to reduce the

31 N. Vrgos, E. Arneri, S. Juki-Peladé, S. Krstulové-Sifner, P. Mannini, B. Maeta, K. Osmani, C. Piccinetti, N.
Ungaro, Review of current knowledge on shared demersal stotkbe Adriatic Sea. FAO-MiPAAF Scientific
Cooperation to Support Responsible Fisheries inftheatic SeaAdriaMed Technical Documenién. 12, 2004.
32 embo, Spedicato (n 22).
33 European Commission, Joint Research CeReport of the SGMED-09-03 working group on the Metinean.
Scientific, Technical and Economic Committee foh€&iges (STECF) Part J12010.
3 International Council for the Exploration of theaS®eport of the Working Group on Methods of Fish Stoc
AssessmentCopenaghen, 29 January-5 February 2003, doc. ICES2008/D:03, Appendix — Survey-based
assessments with SURBA 2.0.
35 3. Lleonart, J. SalayIT: Software for fishery analysis. User's manuBAO Computerised Information Series
(Fisheries), no. 11, 1997, <www.fao.org/docrep/watv7219e00.HTM>.
% G. Lembo, A. Abella, F. Fiorentino, S. Martino, ™.Spedicato, ‘ALADYM: an age and length-based king
species simulator for exploring alternative managienstrategies’, (2009) 22 Aquatic Living Resour2és; M.T.
Spedicato, J.C. Poulard, C.Y. Politou, K. Radtke, @nho, P. Petitgas, ‘Using the ALADYM simulation nebdor
exploring the effects of management scenariossimgopulation metrics’, (2010) 23 Aquatic Living Resces 153.
37 General Fisheries Commission for the Mediterranéeport of the Working Group on Stock Assessment of
Demersal Species (WGSARome, Italy, 24-27 November 2014.
% M. Cardinale, D. Damalas (ed$ientific, Technical and Economic Committee foh€iges (STECF). Assessment
3ogf Mediterranean Sea stocks - part 1 (STECF-14¢Ruplications Office of the European Union, 2014).

Ibid.
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relevant fleets effort until fishing mortality walow or at the proposedsgy level, in
order to avoid future loss in stock productivityddandings. This should be achieved by
means of a multi-annual management plan taking iatocount mixed-fisheries
considerations.

The Norway lobster is only targeted by trawlersoffishore fishing grounds in GSA
18" Although during 2008 a management plan was adpfiteeseeing the reduction of
the fleet capacity associated with a reductionhaf time at sea, the landings Mf
norvegicusin GSA 18 decreased from 2007 to 2013. The stoak assessed by XSA
method with data from 2007 to 2013, showing curfe(2013) = 0.85 higher than =
0.14. Hence, the stock was considered to be erplaihsustainably during the period
2007-2013.

The red mullet in GSA18 is mainly targeted by trewwland to a much lesser extent
by small scale fisheries using gill nets and trammets?* Taking into account the
results obtained by the XSA and ALADYM analysisrfemt F corresponding to the F
in the 2013 was about 0.48p #= 0.45), the stock oM. barbatusin GSA 18 was
considered to be exploited at levels close to sabdity. On the other hand, previous
assessments carried out using XSA analysis indicdtew the stock was in
overexploitation with low biomass levels, beingremt fishing mortality higher than
Fo1(1.62 vs. 0.74§?

3. Northern lonian Sea
3.1. Ecological context, geographical and environtakaspects

The GSA19 covers a surface of about 16500 knthe depth range between 10- 800
m along a coast line of about 1000 km along thelidpliucania, Calabria and Sicily
regions, where eight maritime compartments aretéat’d The Northern lonian Sea is
geo-morphologically divided in two sectors by therdnto Valley, exceeding 2200 m in
depth. The former is located between the Tarantteyand the Apulia region and is
represented by a broad continental sffelfThe latter constitutes the southern
continuation of the Apennine thrust sheets. AlorglaBria and Sicily, the shelf is
generally very limited with the shelf break locat#da depth varying between 30 and
100 m. Many submarine canyons are located alongetheasts, playing an important
role in the transport of terrigenous debris frorastal waters to deeper grourfdg.he
canyons are sites of vertical displacement for rfaegea, some species of which have a
commercial interest, such as the deep-water shridgsteus antennatusand
Aristaeomorpha foliace® These habitats are unsuitable for trawling andesnt a

40'M. Cardinale, D. Damalas, C.G. OsMediterranean Assessments part 2 (STECF-15@@blications Office of
the European Union, 2015).

“ |bid.

42 General Fisheries Commission for the Mediterrar(aa8v).

4 A. Tursi, G. D'Onghia, L. Sion, R. Carlucci, F. Capet, P. Maiorano, ‘GSA19 North-western lonian SesS.

Cataudella, M. Spagnolo (eds)he state of Italian marine fisheries and aquaa@t(@Ministero delle Politiche
Agricole, Alimentari e Forestali, 2011).

“M.R. Senatore, L. Mirabile, T. Pescatore, M. TraotiutLa piattaforma continentale del settore norientale del
Golfo di Taranto (piattaforma pugliese)’, (1980) GBologia Applicata e Idrogeologia 33.

4 3. Rossi, G. Gabbianelli, ‘Geomorfologia del GoffoTaranto’, (1978) 97 Bollettino della Societa Gegica

Italiana 423.

46 D. Matarrese, G. D'Onghia, M. De Florio, M. Panf, Costantino, ‘Recenti acquisizioni sulla distrilome

batimetrica diAristaeomorpha foliacead Aristeus antennatugCrustacea, Decapoda) nel Mar Jonio’, (1993 ial.
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sheltered site for species during sensitive phak#weir life cycle. The canyons can act
as “ecological refuge” for many bathyal and endespecies, constituting “hot-spots”
of biodiversity in the Mediterranean Sea where eovetion measures are needéd.

From a hydrographic point of view, the lonian Seeeilves surface Atlantic Water
from the Western Mediterranean through the Sici&annel® Levantine Intermediate
Water lies under the surface layer and extends dov©0-900 m. The Adriatic Sea is
considered the main source of cold and less s&8lastern Mediterranean Deep-water,
which extends down to the bottdthThe general cyclonic circulation in the lonian Sea
is markedly influenced by the cold dense deep-watasses of the Adriatic Sea
inflowing through the Otranto Channel. Hydrographobservations and current
measurements performed in the 1990s revealed stnoagfications in the dynamics of
the entire water column termed Eastern Mediternarigansient (EMT) which at the
present seems to be conclud®dAlthough the lonian Sea shows a general low
productivity, the total vertical flux of particutmatter recorded on the slope in the
Otranto Channel was found to be similar to thaeoled in coastal areas of the Western
Mediterranean and Northern Adriatic seas. The Arokmd seamount extends south-
west towards Cape Spulico, covering an area oftaBbknt with a high diversity of
fish, crustaceans and cephalopods sought by l@terfnen. In the bathyal ground, the
Santa Maria di Leuca (SML) coral province, charazésl by living Madrepora-
Lopheliabearing coral mounds, extends within an area ofiaB00 ki between 425
and 1100 m in deptH. More than 220 species were identified in this afdee SML
coral province represents a Mediterranean deeprvaateiversity “hot-spot”, playing
the role of attraction refuge for deep-sea fisméaand also as nursery and spawning
area for demersal speci®sln order to protect this site, in January 2006 GeCM
created the new legal category of “Deep-sea fissagstricted area”.

3.2. Fisheries characteristics and stock assessnent

In the Northern lonian Sea fishing occurs from talawaters to about 800 m deep
waters. Gallipoli, Taranto, Crotone and Reggio Gadarepresent the most important
fisheries, although they have a different distidmutof the fishing effort. In the whole
GSA 19 different fishing techniques are used. Tagonal official statistics (Mipaaf-

Mar. Medit. 299; M. Relini, P. Maiorano, G. D’Onghia, L.®elini, A. Tursi, M. Panza, ‘A pilot experimenf o
tagging the deep shrimfristeus antennatu@®isso, 1816)’, (2000) 64 Scientia Marida7.
46 J.M. Gili, J. Bouillon, F. Pages, A. PalanquesPRBig, S. Heussner, ‘Origin and biogeography afpdeater
Mediterranean Hydromedusae including the descriptib two new species collected in submarine canyafns
‘ll\gorthwestern Mediterranean’, (1998) 62 Scientiaied 13.

Ibid.
48 A, Theocharis, D. Georgopoulos, A. LacsaratosNKtis, ‘Water masses and circulation in the cahtegion of
the Eastern Mediterranean: Eastern lonian, Soutied® and Northwest Levantine, 1986-1987’ in A.R. Reti,
Malanotte-Rizzoli (edsJropical studies in Oceanography (L993) 40Deep-Sea Researdi21.
4® M. Canals, R. Danovaro, S. Heussner, V. Lykousi®ury, F. Trincardi, A.M. Calafat, X. Durrieu De Mad, A.
Palanques, A. Sanchez-Vidal, ‘Cascades in Mediteararsubmarine grand canyons’, (2009) 22 Oceanogi2fh
%0 B, Klein, W. Roether, B. Manca, D. Bregant, V. Beit2él, Kovacevic, A. Luchetta, (1999), ‘The large deep
transient in the Eastern Mediterranean’, (1999)DHep-Sea Research Part | 371; B.B. Manca, L. UrsElla,
Scarazzato, ‘New development of Eastern Meditemmrarculation based on hydrological observatiams eurrent
measurements’, (2002) 23 (Issue Supplement s1ne&cology 237.
e, D’Onghia, P. Maiorano, R. Carlucci, F. CapezzétoCarluccio, A. Tursi, L. Sion, ‘Comparing deep-dish
fauna between coral and non-coral “megahabitat’tie Santa Maria di Leuca cold-water coral province
(Mediterranean Sea)’, (2012)P1L.oS ONEe44509.
2 G. D’Onghia, P. Maiorano, L. Sion, A. Giove, F. @aputo, R. Carlucci, A. Tursi, ‘Effects of deep-wateral
banks on the abundance and size structure of thafenena in the Mediterranean Sea’, (2010) 57 DepF®search
1, 397.
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IREPA Font) report the highest percentage of baggrtonnage vessels {0 GRT) in
Crotone (42%), followed by Gallipoli (33%), whileafanto and Reggio Calabria
fisheries are mainly made up by small ves3tSmall scale fishing, which utilizes
mostly trammel nets, longlines and traps, is widesp along the GSA 19. Trawlers
represent about 21% in number, 64% in gross tonaages6% in engine power in the
whole GSA 19. However, in all lonian fisheries hiisg boats registered as polyvalent
fishing vessels often change type of fishing, adicay to the season and sea/weather
conditions as well as the variable availability resources and market demand. The
most important resources in the basin are the ratlem(Mullus barbatus)on the
continental shelf, hakeMerluccius merluccius)deep-water rose shrimpdrapenaeus
longirostris) and Norway lobsterNephrops norvegiclon a wide bathymetric range;
as regards the deep-water, shrimpasteus antennatuand Aristaeomorpha foliacea
on the slope were the most important. In particufar those commercial species,
different nursery areas were detected with persistealong the GSA 19. Other
important commercial species in the GSA 19 areadttepus Qctopus vulgaris the
cuttlefish Sepia officinaliy and common pandord&ggellus erythrinuson the shelf,
the horned octopusEl(edone cirrhosg the squids I{lex coindetii and Todaropsis
eblanag, the blue whiting Micromesistius poutassauhe anglersL(ophius piscatorius
and Lophius budegas$aon a wide bathymetric range, the greater forkihgBhycis
blennoide} the rockfish Kelicolenus dactyloptergsand the shrimpsPlesionika
heterocarpusand Plesionika martiaon the slope. In addition, many other species are
generally caught and totally discarded due to tlaeik of economic value such as the
chondrichthyesGaleus melastomusind Etmopterus spinaxand the osteichthyes
Hoplostethus mediterraneu€oelorinchus caelorhincydNezumia sclerorhynchusnd
Hymenocephalus italicus.

The results concerning the exploitation of the ntanget species in the GSA19 was
provided. In particular, the stock assessmenMomerlucciusvas computed by means
of the application of VIT, ALADYM and Surba modetsn MEDITS and DCF data
concerning bottom otter trawl, gill net and longlin Results highlighted an
overexploitation of the stock in the GSA 19. Theessment oM. barbatuswas
computed during 2012 by means of VIT4win model oBIMTS and DCF data. Yield
per Recruit (Y/R) model for all the fishing geal®i{tom otter trawl, gill net, trammel
net) indicated a current F value equal to 1.17 énghan the reference point estimated
Fo.. = 0.38%* The assessment Bf longirostrisin GSA 19 was computed by applying
an XSA analysis on data from MEDITS and DCF dataceoning the bottom otter
trawl. The results of the Y/R model showedn #alue equal to 0.67 while current F
was equal to 1.60 indicating an overexploitatiorihef stock in the ared.The Norway
lobster stock in the GSA 19 resulted underexploftech bottom otter trawl being the
exploitation rate (E) lower than 0.4. The stockdofoliaceawas evaluated by means of
XSA model on data from MEDITS and DCF concerning tottom otter trawl. The
Y/R analysis estimated a reference poigh Equal to 0.294. The current fishing

3 p. Maiorano, L. Sion, R. Carlucci, F. Capezzuto, Av8, G. Costantino, M. Panza, G. D’'Onghia, A. TufBhe
demersal faunal assemblage of the North-WesterianoSea (Central Mediterranean): present knowledgke a
perspectives’, (2010) 26 Chemistry and Ecology 219.

> General Fisheries Commission for the Mediterranézeport of the Working Group on Stock Assessment of
Demersal Species (WGSABar, Montenegro, 28 January-1 February 2014.

%5 Cardinale, Damalas (eds) (n 38).
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mortality was equal to 0.657 consequently a coolitf overexploitation was recorded
for the species in the basih.

%8 General Fisheries Commission for the Mediterrar{aas).
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ORGANIZATIONAL AND STRATEGIC PROFILES OF M ARINE PROTECTED AREAS:
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1. Introduction

Marine Protected Areas (MPASs) are usually definedhie scientific literature asahy
area of intertidal or subtidal terrain, together tviits overlying water and associated flora,
fauna, historical and cultural features, which hasen reserved by law or other effective
means to protect part or all of the enclosed envinent.! They are a typology of the
wider category of Protected Areas (PAs) that afsnelé as a clearly defined geographical
space, recognized, dedicated and managed, throaghl lor other effective means, to
achieve the long-term conservation of nature widsogiated ecosystem services and
cultural values.?

According with such definitions, MPAs are incregginregarded as valuable tools
aimed at both achieving marine conservation andurege management godl§-hey are
also basic instruments for the ecosystem-based gearent approach adopted to mitigate
the multitude of threats affecting coastal and nmearecosystems and the services they
provide to humankind Marine ecosystems worldwide are, in fact, subjgooeboth human
(e.g. overexploitation of marine resources, pabdhati habitat degradation) and climate
change impactsthat can compromise natural biodiversity, ecosysfenctioning and
services relevant to society.

Available evidences from a number of case studieddwide confirm that MPAs may
play an important role in recovering marine comrtigeiand ecosystems and in enhancing

* The present study was supported by the ‘Waittrfelation’ (Rapid Ocean Conservation ‘ROC’ Grant; JYSthe
‘Prince Albert 1l of Monaco Foundation’ (Monaco)dthe ‘Total Corporate Foundation’ (France).

1 G. Kelleher (ed.)Guidelines for Marine Protected AreaBest Practice Protected Area Guidelines Series3N9999.

2 |nternational Union for Conservation of Nature aMatural Resourcessuidelines for applying the IUCN Protected
Area Management Categories to Marine Protected #rBast Practice Protected Area Guidelines SerieslBo2012.

% The Science of Marine Resery@ad Ed.: Europe, Partnership for Interdisciplintudies of Coastal Oceans (PISCO),
2011), <www.piscoweb.org/files/file/science_of _nmarireserves/SMR_EU-HR.pdf>.

4 B. Worm, E.B. Barbier, N. Beaumont, J.E. Duffy, Rlke, B.S. Halpern, J.B.C. Jackson, H.K. LotzeMicheli, S.R.
Palumbi, E. Sala, K.A. Selkoe, J.J. StachowiczWRtson, ‘Impacts of biodiversity loss on ocean gstem services’,
(2006) 314 Science 787.

° B.S. Halpern, K.L. McLeod, A.A. Rosenberg, L.B.o@der, ‘Managing for cumulative impacts in ecosystsased
management through ocean zoning’, (2008) 51 Ocedboéstal Management 203; C.D. Harley, A. Randalyls,
K.M. Hultgren, B.G. Miner, C.J. Sorte, C.S. Thornbe.F. Rodriguez, L. Tomanek, S.L. Williams, ‘Th@pacts of
climate change in coastal marine systems’, (200&c@logy letters 228; J.B. Jackson, M.X. Kirby,HVBerger, K.A.
Bjorndal, L.W. Botsford, B.J. Bourque, R.H. BradipuR. Cooke, J. Erlandson, JA. Estes, ‘Historicgréishing and the
recent collapse of coastal ecosystems’, (2001)S29@nce 629.

S Worm et al. (n 5).



162 Claudia Scianna, Federico Niccolini, Paolo Guidetti

fishing stocks and also related revenues to fiseafBuch successes explain the high
increase of the number of MPAs, a number that noweeds 11,300 on a worldwide scale
(Marine Conservation Institute, 2015). Althougharerage MPAs exhibit positive effects,
the magnitude (and occasionally also the directminjesponses to protection can vary
dramatically?

The sources of this variability in MPAs’ performanare numerous and, in some cases,
quite well studied. Key issues that have been dectied include the level of enforcement,
social compliance, MPA size, age, location andifighregulations. A significant portion
of the variability of MPA effectiveness, howevetill semains unexplained, which suggests
the need to explore more in depth other aspectslgpsaffecting MPA performance. Some
areas ripe for exploration are, for instance, tbelg that each MPA have set and the
organizational activities undertaken to achievehsgoals. Exploring these institutional
characteristics and their influence on MPA perfanoerequires bringing new perspectives
and tools from other disciplines to MPA analyses.

Organization Science (hereafter OS) studies thetsires, processes, practices, culture,
knowledge and other organizational variables amgblées tools to carry out organizations’
performance analysi8.Organizations arecboperative systems of consciously coordinated
activities of two or more persons, with a commorppsé. ** Within the framework of the
OS, organizations are evaluated based on theiranizgtional dimensions’. These
dimensions include variables, such as size, visioission, goals and strategi€sMore

7J. Claudet, C.W. Osenberg, L. Benedetti-Cecchydmenici, J.A. Garcia-Charton, A. Pérez-RuzafBdtalamenti, J.
Bayle-Sempere, A. Brito, F. Bulleri, ‘Marine resesv size and age do matter’, (2008) 11 Ecologgre#81; P. Guidetti,
J. Claudet, ‘Comanagement practices enhance fesharimarine protected areas’, (2010) 24 Consenvaiology 312;
B.S. Halpern, R.R. Warner, ‘Marine reserves haygdrand lasting effects’, (2002) 5 Ecology lett8&l; S.E. Lester,
B.S. Halpern, K. Grorud-Colvert, J. Lubchenco, BRuttenberg, S.D. Gaines, S. Airamé, R.R. Warriplogical effects
within no-take marine reserves: a global syntheg009) 384 Marine Ecology Progress Series 33Waite, B.E.
Kendall, S. Gaines, D.A. Siegel, C. Costello, ‘Marreserve effects on fishery profit’, (2008) 1blegy Letters 370.

8 Lesteretal. (n 7).

® Claudet et al. (n 7); G.J. Edgar, R.D. Stuart-Bnitd. Willis, S. Kininmonth, S.C. Baker, S. BanksS. Barrett, M.A.
Becerro, A.T.F. Bernard, J. Berkhout, ‘Global canaton outcomes depend on marine protected aréhsfwe key
features’, (2014) 506 Nature 216; P. Guidetti, RiaBa, E. Ballesteros, A. Di Franco, B. Hereu, Eacpherson, F.
Micheli, A. Pais, P. Panzalis, A.A. Rosenberg, i@iScale Assessment of Mediterranean Marine Pesteteas Effects
on Fish Assemblages’, (2014) 9 PloS ONE e9184Gdetti, M. Milazzo, S. Bussotti, A. Molinari, Murenu, A.
Pais, N. Spano, R. Balzano, T. Agardy, F. Boetalidn marine reserve effectiveness: Does enfornematter?’, (2008)
141 Biological Conservation 699; S.E. Lester, B-alpern, ‘Biological responses in marine no-takserees versus
partially protected areas’, (2008) 367 Marine Eggld’rogress Series 49; C. Mora, S. Andréfouét, @aktello, C.
Kranenburg, A. Rollo, J. Veron, K.J. Gaston, R.Aydvs, ‘ECOLOGY: Enhanced: Coral Reefs and the Glp(2006)
312 Science 1750; E. Sala, E. Ballesteros, P. hevsjrA. Di Franco, F. Ferretti, D. Foley, S. Fiastti, A. Friedlander,
H. Gigclusoy, P. Guidetti, B.S. Halpern, B. HereuAAKaramanlidis, J. Garrabou, Z. Kizilkaya, E. Ndtderson, L.
Mangialajo, A. Mariani, F. Micheli, A. Pais, K. Ris A.A. Rosenberg, M. Sales, K.A. Selkoe, R. StarrTomas, M.
Zabala, ‘The structure of Mediterranean rocky reebsystems across environmental and human gradiants
conservation implications’, (2012) 7 PloS one e®274

19D.R. Denison, A.K. Mishra, ‘Organizational Cultuaad Organizational Effectiveness: A Theory and &@&reliminary
Empirical Evidence’, (1989) Academy of ManagememntocBedings 168; G.A. Fitzgerald, N.M. Desjardins,
‘Organizational values and their relation to orgational performance outcomes’, (2004) 12. Atlanimurnal of
Communication 121; G. Moorhead, ‘Organizationallgsia: An integration of the macro and micro apjetues’, (1981)
18. Journal of Management Studies 191; H. Schriidl|dtionships between organizational properties@genizational
effectiveness in three types of nonprofit humariserorganizations’, (2002) 31 Public Personnel kgement 377; I.
Wang, C.J. Shieh, F.J. Wang, ‘Effect of human @hpitvestment on organizational performance’, (088 Social
Behavior and Personality: an international jourtGil1.

1 ¢. BarnardFunctions of the executif\€ambridge Mass. Harvard University Press, 1938).

12 R L. Daft,Organization Theory and Desigh0" Ed., South-Western Cengage Learning, 2010).
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specifically, the ‘size’ of an organization is deked by various variables, the most
important being the number of employees and tataemues or assets. ‘Vision’ is the
“representation of the future we seek to creatéMission’ is the core purpose of the
organization or the scope of its beifgGoals’ are the results or the end points toward
which organizational efforts are directed and reené one of the cornerstones in 8S.
‘Strategies’ are the actions implemented in orderathieve organizational goals and
mission (e.g. the enforcement of the law issued tfug protection of the natural
ecosystems).

Protected Areas can be seen as social-ecologistErag (SESsS established and often
managed by public and/or no-profit organization$2A4, therefore, can be considered as
“organizational systems” whose effectiveness can ih#uenced by their own
organizational dimensions. Although the analysishef organizational aspects of MPAs is
a new approach still in its infancy,the tools provided by OS may provide important
insights to analyze and potentially improve MPAfpenance.

The aim of the study is 1) to assess the putaswibility in organizational and strategic
profiles of three Mediterranean MPAs used hereaae studies and 2) to suggest possible
indications aimed at improving MPA organizationsset and related effectiveness.

2. Resear ch M ethodol ogy
2.1 Study Area

The research was carried out in the Adriatic andalo regions, where we used an
exploratory ‘multiple case studies’ approdtiiocusing on three MPAs (Fig. 1): Porto
Cesareo and Torre Guaceto MPAs (ltaly), and Zalosational Marine Park (Greece).

We selected such case studies mainly because &@veyam active management authority
and to compare among MPAs from two different caestr

Porto Cesareo MPA (hereinafter Porto Cesareo)estdal in SE Italy and covers 16.654
hectares. It was established in 1997 and it is gechdy a consortium constituted by two
municipalities (Porto Cesareo and Nardo) and tbeipce of Lecce.

Torre Guaceto MPA is located in SE Italy and it @svabout 2,200 hectares. It was
established in 1991 and it is managed by a comsortionstituted by the WWF Italy and
the municipalities of Brindisi and Carovigno.

13 p M. SengeThe fifth discipline: The art and practice of tieaining organizatioffRandom House LLC, 2006).

1 bid; J.C. Collins, J.I. Porras, ‘Building yourropany’s Vision’, (1996) 74 Harvard Business Revisy

15" A. Etzioni, Modern Organizations(Englewood Cliffs N.J. Prentice-Hall, 1964); E. rliberg, The Nature of
Managerial Work{New York Harper & Row, 1973).

16 £. Ostrom, ‘A general framework for analyzing sirsability of social-ecological systems’, (2009)633cience 419; F.
Micheli, F. Niccolini, ‘Achieving success under psare in the conservation of intensely used coaséas’, (2013) 18.
Ecology and Society 19.

7' C. Scianna, F. Niccolini, S. Gaines, P. GuidéBiganization Science’: A new prospective to asseasine protected
areas effectiveness’, (2015) 116 Ocean & Coastaldgement 443.

18 Eisenhardt, K. M. & Graebner M. E., ‘Theory buildifrom cases: opportunities and challenges’ (2607Academy of
management journal 25; Yen, R. K., ‘Case studyanete Design and methods’ (Sage publications, 2013)
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Zakynthos National Marine Park takes its name ftbmlonian Greek island where it
stands on and it covers 8,331 hectares. The Paslcreated in 1999 and it is managed by
an agency constituted by different national Mimesty regional and local administrations,
associations and cooperatives.

Mediterranean Sea

Fig. 1— Map of the Mediterranean Sea with the three sasty areas:
a) Porto Cesareo MPA,; b) Torre Guaceto MPA; c) Zakgs National Park.

2.2 Sampling Methods

As a first step of this study, we contacted the¢hMPASs’ management authorities via
email in order to present our research and asktheir availability for subsequent
interviews and support for data collection.

Once they accepted, we administrated structuree-tta¢ace interviews to managers
and key informants in order to collect critical @amn the three MPAs, chiefly concerning
organizational and management issues. Intervie@scammon instruments employed in
both 0S® and MPA scienc@ to collect critical data.

19 R. Andrews, G.A. Boyne, R.M. Walker, ‘Strategy @t and Organizational Performance: An Empiricabisis’,
(2006) 66 Public Administration Review 52; A.K. dai'lmpact of Organizational Size & Alliance Fornuats on
Perceived Organizational Performance’, (2012) 4¥#alm Journal of Industrial Relations 559: H. SchnfiRklationships
between organizational properties and organizaticeféectiveness in three types of nonprofit humaerviee
organizations’, (2002) 31 Public Personnel Managera@?.

20 A. Balmford, P. Gravestock, N. Hockley, C.J. Mc&le C.M. Roberts, ‘The worldwide costs of marinetpcted
areas’, (2004) 101 Proceedings of the National Aoadof Sciences of the United States of Americad9@9H. Himes,
‘Performance indicator importance in MPA managemesitig a multi-criteria approach’, (2007) 35 Cobstanagement
601.
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Many variables have been identified in order toly@meaMPAs organizational structure,
mission, goals and strategies. Such variables eandilsided in two main classes:
guantitative variables (Q) and categorical varialf@).

In order to assess MPAs organizational structuesfogused on the following variables:
- size of the organization in terms of number opyees working all year round (Q);

- type of contract of the current manager (C): atnmnent position, b= temporary
position;
- formal employer of the personnel (C): a= the nge@maent authority, b= others.

We focused also on some management and strategables, such as
- vision formalization (C): presence (1) vs absefjeof a formal vision;

- mission (C):

» mission formalization: presence (1) vs absencef(@)formal mission;

* mission kind: a= conservation, b= education, c= iteoimg, d= recreation, e=
research, f= surveillance, g= sustainable developme

- goals (C):
* goals formalization: presence (1) vs absence (@rofalized goals;
» goals quantification: a= absent, b= partial, c= ptate;

- strategies, enforcement (C):

« authority of MPA staff members (in charge of théoecement) to inflict penalties
to the lawbreakers: 0= no, 1= yes,

* MPA staff carries interpretative activities out: fg, 1= yes,

* presence of police body/coast guard in charge fores conservation/management
measures: 0= no, 1= yes,

* presence of coordination between MPA authority potice body/coast guard in
order to carry on an effective surveillance out: rez; b= just money and/or
activities carried out together, c= strong collattion,

- evaluation process, in terms of availability loé data (C):

* presence of a plan of bio-ecological monitoring:r@s 1= yes,

« availability of the data about the bio-ecologicalmitoring: 0= no, 1= yes,

« availability of the data about the hours spenttli@ surveillance by the MPA staff:

0= no, 1= yes,

« availability of the data about the hours spentlfier surveillance by the police body:
0=no, 1=yes

« availability of the data about the penalties inéct to the lawbreakers: 0= no, 1=
yes.

3. Results and Discussion

The three MPAs investigated here have differerg:dPorto Cesareo has 7 employees,
Torre Guaceto has 10 employees and, lastly, Zakgntlas 32 employees charged to carry
on the activities at the MPAs (notwithstanding tyy@e of contract).

The managers (often called also ‘Directors’) of réoGuaceto and Zakynthos have
permanent positions. On the contrary, the managdPooto Cesareo has a temporary
position. This is because, by law, all the managérthe Italian MPAs have to be hired
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with a temporary contract. The manager of Torred@t@mis one of the few exceptions in
Italy with a permanent position because Torre Guace also a national reserve that is
subject to regulations different from those of MPAs

The status of all the other employees of ItalianAdRs even more complex than the
status of the managers. While Zakynthos’s emplogeesired directly by the management
authority, in Torre Guaceto and Porto Cesareo thpl@yees are hired by temp agencies
that have temporary contracts with the managemathiogties to provide services to the
two MPAs. According to the Italian law in fact, MBAmanagement authorities cannot hire
permanent or temporary employees (the only excepiacthe manager). The three case
studiesl) highlight the differences in the leganfeworks concerning MPAs in different
countries and 2) reveal the weakness of the MPArganizations, e.g. in Italy, where
MPAs are created for a specific mission but theénagement authorities are not able to
hire employees in order to carry out the activitiepursue the mission itself, as usually
happens in other public institutions (e.g. schootspitals).

Porto Cesareo and Torre Guaceto have formalized thision’, which however
according to definitions provided before, can bassified as missions. There is not any
formalized vision for the Zakynthos MPA yet.

The ‘mission’ is clearly expressed for all the thidPAs, stated in the national law or in
the decree that established each MPA. The remarkaggect is that “conservation of the
nature” is the mission for all the three MPAs, (tiig out that, at least in the Adriatic and
lonian Region, there is a common core purposen®cteation of MPAs.

Porto Cesareo and Torre Guaceto have formalized t@als’ in their management
plan, while Zakynthos did not. Nevertheless, thalgdormalized by Porto Cesareo and
Torre Guaceto are just in part quantitative. Sucpartant aspect highlights a fundamental
weakness of MPAs when OS principles are takenantmunt. They try, in fact, to pursue a
mission without a system of clear and measureaid¢sgin other words, those MPAs work
without any clear and measurable plan about thédtssthat they want to obtain.

A crucial point about the management effectivertdddPAs is the enforcement, which
is the activity most cited by the managers (dutimg interviews) as the more problematic
one to be organized. Moreover, a well-defined exd@orent plan is one of the crucial
strategies in order to reach MPA goals and mis3dithin our sample of MPAs, according
to the national law, enforcement and surveillanmeeassigned to the Coast Guard or other
police authorities having competence/power at Semsequently the MPA staffs do not
have the authority to inflict penalties to the laedkers and they just carry on
‘interpretative enforcement’. Moreover, only in Zalthos there is coordination between
the MPA authority and the coast guard in orderaimycon the surveillance.

Regarding the bio-ecological monitoring, the thk#@As considered have a plan for it.
However, the results of such efforts are availablthe researchers and the public in terms
of public reports and/or scientific publicationstdor Torre Guaceto MPA. This evidence,
unfortunately, stresses the fact that the avaitgbbf scientific data, their use and
dissemination is not a priority for some MPA managehile it should be, considering that
adaptive and ecosystem-based approaches to manageeagire reliable data to be
properly adopted.

The exact data about the hours spent for the dlanvee are available just in Zakynthos,
at least for those concerning the activities cdroet by the MPA staff and by the MPA
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staff in collaboration with the Coast Guard. Suobrdination between the MPA authority
and the Coast Guard in Zakynthos makes also almildte data about the penalties
inflicted to the lawbreakers. In Porto Cesareo &nde Guaceto, only the approximated
data about the hours spent for the surveillancéhbyMPA staff are available. The data
about the penalties inflicted by the policy bodythe lawbreakers are available just for
Porto Cesareo. Once again, the inconsistency imules and organization among Italian
MPAs makes the difference; in fact Porto Cesargalegion provides that the policy body
has to notify the penalties inflicted to the mamaget authority. Such regulation is not in
force in Torre Guaceto, where the data about tmalpes inflicted by the policy body to

the lawbreakers are not available.

4. Conclusion

The present study represents an exploratory attampiPA science context, to apply
some typical analytical tools of OS in order to adse the structure and management
profiles of MPAs.

In spite of the implicit complexity of this studgiming substantially at relating OS
variables with MPAs effectiveness, a number ofredéng indications came out, especially
in terms of possible aspects to be deepened inegfuesearches and implications for policy
makers.

The analysis revealed that MPAs can differ and t&n complex in terms of
organizational characteristics. Even locally, edtRA is organized in a different way
compared to the others, depending on local needscastoms, legislation and internal
dynamics/logics. Such result on the three MPAg;oififirmed when a larger sample of
MPAs will be analyzed, could give useful hints irder to improve, in the future, MPAs
organization and their effectiveness at regional Baropean scale. This is particularly
important, since MPAs have been identified as aialtuool by EU (see e.g. Marine
Strategy Framework Directive) for the managementEofopean seas. It would be,
therefore, a very interesting starting point tomh&U-MPAS, in terms of organization and
functioning, in a more consistent way, to then adagh basic and coherent structure to
local needs.
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NEW CHALLENGESFOR THE M ARINE SCIENCE:
THE BioLOGICAL RESOURCE EXPLOITATION

SUMMARY: 1. European Bioeconomy. — 2. Biotechnology. -BRie Biotechnology. — 4. Marine Bio
products: actual and potential markets. — 5. Metagec and massive sequencing in the oceans: DNA
products. — 6. Marine Cosmetics and Nutraceutieals.Renovable Energy Production.

1. European Bioeconomy

The European Programme, Horizon 2020, handles theeSearch and innovative
funds under three topics: Excellent Science, Conietindustries, and Better Society.
Under the topic Better Society, six key points ar@uded: (i) health, demographic
change and well being; (ii) food security, susthlaaagriculture, marine and maritime
research and bioeconomy; (iii) secure, clean ahdegit energy; (iv) smart, green and
integrated transport; (v) climate action, resouefgciency and raw materials; (vi)
inclusive, innovative and secure societies. Theopean Bioeconomy Strategy acts for
developing low-emission economy, more sustainabtgicalture and fisheries,
providing secure food, and promoting renewabledgimlal resources use for industrial
purposes preserving the biodiversity and envirortrhen

It is already known that in the next decades coitipetfor limited and restricted
natural resources will occur. In fact, a increagyfapal population will need a harmless
and secure food supply. Further the global climdtange will have an impact on
primary production ecosystems, such as fishermsaeulture, agriculture and forestry.

It is emergent and basic to act toward an idealofisenewable biological resources.
It is urgent to move towards sustainable primandpction and processing systems that
can produce more food and other bio-products vatisér efforts, few environmental
impact and C@emissions. All countries have to contribute faisactory goods based
on raw materials, energy and industrial productdeurconditions of decreasing fossil
carbon resources; it is expected to drasticallyeise the production of oil and gas by
60% by 2050. Bio waste represents a high potergsaurce as feedstock for productive
processes (138 millions/year). About 30% of fooddoiced in developed countries is
discarded. Therefore, it is necessary to changelitketion to a more resource efficient
society that relies more on renewable biologicalotgces to satisfy the needs of
consumers, industry and mitigate climate change.

The Bio economy wants to provide a sustainable ymtion of renewable resources
from sea, land, forestry and conversion into fofekd, drugs, and bio-energy. The
Bioeconomy provides 20 million jobs and accounfimg9% of total employment in EU
in 2009. The Europe Strategy 2020 suggests conigwuovestment for research and
production. The Bioeconomy sustains the pillarsSafe Food, Bio-based Industries,
Aquatic Resources and Biotechnology.

1 European Commissiotnnovating for Sustainable Growth: A Bioeconomy for Europe (Publications Office of the
European Union, 2012).
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2. Biotechnology

The Biotechnology is the driving technology of thi®-economy. It contributes to
innovation in all the other Activities under theokeconomy, namely food, agriculture
and forestry, and fisheries and aquaculture. Exasnpl biotechnology applications are
in industrial processes as bio-pharmaceuticalsd,f@nd feed production and bio-
chemicals. In Europe, the bio-pharmaceuticals sectdudes the 20% of current
medicines derived from biotechnology. The potentibiotechnology processes and
bio-based products could lead to a reduction of €issions to be estimated to range
between 1 to 2.5 billion tons GOequivalent/year by 2030. In particular, the
Biotechnology Biotech Areas include: Novel sources of biomass and bio-products
Marine and fresh-water biotechnology (blue biotetbgy); Industrial biotechnology:
added-value bio-products and bio-processes; Biogef, Environmental
Biotechnology; Emerging trends in biotechnology.

3. Blue Biotechnology

Blue biotechnology treaties the exploitation of gea biodiversity for developing
new products, as pharmaceuticals or industrial mezsywith high economic value. In
the long term, it is expected that the sector wifer high-skilled employment and
significant opportunities. In this area, researdbrfiies are strongly driven by Marine
and Maritime policies on economical and environrakstistainability.

The high biodiversity contained in the oceans repmés a high potential for
innovation first as better understanding of mariaed maritime resources and
biodiversity, second as efficient exploitation @oaomic and scientific potential. The
Blue Biotechnology is able to transform this higbtgntial into real products and
knowledge.Blue biotechnology is one of the key enabling tetbgies and maritime
economic sectors. Further, the Marine Biotechnologmgtributes to more effectively
protect the marine environment across Europe, gisaifically about the definition of
Good Environmental Status (GES) indicatbrs.

4. Marine Bio products: actual and potential markets

A long list of marine bioproducts or linked processcan be done about their
exploitation for the generation of industrial pratis At the top list of exploitation and
market there are the pharmaceuticals, then cossnetiatritional complements,
agrichemicals, enzymes, antifouling and antibiofilbompounds, bioremediation,
biofuels, nucleotide sequences.

The potential of biotechnology is concentrated lo@ drug discovery, development
and design. The synthesis of antiviral drugs anticamcer drugs includes: AZT
(zidovudine, Terovir®): anti HIV; Acyclovir (Zovire®): anti herpes; Ara-A
(Vidarabine®): antiviral; Ara_C (Cystosar-U®): afgukemias.

2 SeeDirective 2008/56/EC of 17 June 2008 establishing a framework for community action in the field of marine
environmental policy (Marine Strategy Framework Directive), in Official Journal of the European Union, L 164, 25
June 2008, 19 ff.
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The marine pharmaceutical is a recent pipeline: greelinical pipeline continues to
supply several hundred novel marine compounds eyesy and those continue to feed
the clinical pipeline with potentially valuable cpounds. From a global perspective the
marine pharmaceutical pipeline remains very actibg, delivering several new
compounds to the marketplace in the near futUfarthermore, the advent of genetic
techniques that permitted the isolation/expressiobiosynthetic pathway from marine
microbes may well be the new frontier for naturedducts lead discovery. It is now
apparent that biodiversity may be much greater arime microbes. The numbers of
potential species involved in the microbial worlg anany orders of magnitude greater
than those of plants and animals. The explosiageoktic big data led not only to novel
screens, but the genetic techniques permitted rif@ementation of combinatorial
biosynthetic technology and genome mining. The Kedge allowed unknown
molecules to be identified. These novel bioactitractures can be optimized by using
combinatorial chemistry generating new drug candsléor many diseases.

5. Metagenomic and massive sequencing in the oceans. DNA products

EU financed Projects in the framework FP7 starte@groduce metagenomic multi-
sequences of the marine microbial diversity. Irtipalar, the EU 7FP project Micro B3
(Marine Microbial Biodiversity, Bioinformatics, Btechnology) develops innovative
bioinformatic approaches and a legal framework tkenlarge-scale data on marine
viral, bacterial, archaeal and protists genomesrmaathgenomes accessible for marine
ecosystems biology and to define new targets fotebhnological applications. Micro
B3 constructed upon a highly interdisciplinary aomisim of 32 academic and industrial
partners comprising world-leading experts in biomfatics, computer science, biology,
ecology, oceanography, bioprospecting and biotdolyo as well as legal aspects.
Micro B3 takes full advantage of current sequendeahnologies to efficiently exploit
large-scale sequence data in an environmental xtoriicro B3 creates integrated
knowledge to inform marine ecosystems biology amdi@ing. Moreover, it facilitates
detecting candidate genes to be explored by tatgktboratory experiments for
biotechnology and for assigning potential functidies unknown genes. Micro B3
develops clear IP agreements for the protectionsaisthinable use of pre-competitive
microbial genetic resources and their exploitation high potential commercial
applications. The translational character of Mi&®, outreach and training activities
for various stakeholders is provided, as well a®aaan Sampling Day to make project
results accessible and gain valuable user feedb&¢ithin the project the massive
sampling for metagenomic activity is carried outrdugh a wide network build up by
Ocean Sampling Day (OSD) is offered a largest @atas and function in marine
research. The results will mark a baseline for nreine environment accessible for
researchers, industry, public and policy makere OI$D constitutes the Workpackage
2. Meanwhile, another important Workpackage 8 imgosed in the Project MicroB3.
The goals are (a) ensure intellectual propertyequtain on downstream commercial
applications; (b) while alleviating obstacles tailitated access to pre-competitive
research materials and associated data; (c) adopfpropriate access and benefit

3 AM.S. Mayer, K.B. Glaser, C. Cuevas, R.S. Jacobs, K&m, R.D. Little, ‘The odyssey of marine
pharmaceuticals : a current pipeline perspect(2810) 31 Trends Pharmacol Sci 255.
4 See the EU 7FP project Micro B3, <http://www.mizBceu>.
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sharing rules which can promote R&D activities @saurce countries and generate
funding for biodiversity conservation through a tilateral approach most appropriate
for marine bioprospecting. This last part mentidms Nagoya Protocol on Access to
Genetic Resources and the Fair and Equitable ShafirBenefits Arising from their
Utilization to the Convention on Biological Divetgi The sampling of seawater
resources is under the Access and Benefit ShaAB$) document that resolves the
legal permits to undertake research in differentitm@ zones and to transfer research
materials to another country. The sampling actitiag different rules if the distance
from the coast changes. Permit to the National &ty has to asked if the sampling

in internal waters — territorial seas — exclusivwr®mic zones; otherwise, if the
sampling is in the areas beyond national jurisdictine permit is not required; if the
sampling is in the Antarctic Treaty Area the adyivs subject to prior notification.

6. Marine Cosmetics and Nutraceuticals

The greatest applications of Blue Biotechnologydpids in commercialisation are
the cosmetics and food sectors with most produmigly a large predictable societal, as
well as economic value.

The organisms to be exploited can be microscopactéria and microalgae) or
macroscopic (seaweeds, jellyfish, corals); the tionality properties are several, as
UV-filter, after sun; viscosity control agents; faatants; preservatives; liposomes,
carrier systems for active ingredients. The Cosisdictor is relevant, since it is a
growing sector demanding marine innovations. Petsoare products industry overall
is reaching EUR 487 billion by 2017 with about F#8&ents’

The other main sector the production of nutracaigisupply of marine origin. The
specific applications are antioxidants, anti-inflaatory; fat loss; reducing cholesterol;
anti-HIV properties, antibiotic and mitogenic profes anti-tumour; iodine deficiency,
anti-influenza; treatment of gastric ulcers. The riW@ organisms can be
microorganisms (bacteria, microalgae) and organis(hmgi, sponges, corals,
invertebrates, seaweeds). The socio-economic ingfdbe food sector has experienced
a great development over the past years. The ptioduis based mainly on products
from seaweeds. Most of the SME are in north Eusipengly interested in the marine
production for food supply even if the largest seaw production countries are the
Philippines and China. The EU is responsible fdh2df world hydrocolloids and for
38% the world production of alginates.

7. Renovable Energy Production

The Bio refinery research involves the applicatioh biotechnology for the
production of bioproducts and biofuels. The Biamefly can significantly contribute to a
green economy supporting the EU's Climate Actiamrdduce the dependency on fossil
fuels imports and meet the target of renewableggnsources in transport it is highly
demand to encourage the production and use of d®furhe Renewable Energy

® Study in Support of Impact Assessment work on Blue Biotechnology, Revised Final Report FWC MARE/2012/06 —
SC C1/2013/03, 24 July 2014, available at: <ec.euenpaaritimeaffairs/documentation/studies/docunisnidy-
blue-biotechnology_en.pdf>.
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Directive in 2008, required Members States to m¥% of transport energy from
renewable sources by 2020. By 2012, it was estonttzt biofuels consumed in the EU
accounted for around 4.5 % of road transport fuels.

The European Renewable Energy Action Plans encesratipe sustainable
cultivation and use of biomass, bioenergy and leiisfu The European Biofuels
Technology Platform (EBTP) contribute to the depetent of cost-competitive
biofuels and the creation of a healthy biofuelsustdy, and to accelerate the sustainable
deployment of biofuels in the European Union, tigtoua process of guidance,
prioritisation and promotion of research, technglagd development.

The microalgae and aquatic biomass has the pdtdatiprovide a new range of
"third generation” biofuels. The microalgae prodimgh oils and biomass yields of
high quality and versatile products, widespreadilabke, not competitive with
agricultural land hectare. Further, the algal bissnafficiently capture Cfand can be
used for wastewater treatments and other indugifaadts; algae and aquatic biomass
are promising renewable sources for a sustainatulécav-carbon economy.

Increasing attention is about the rules and pabieythe exploitation of algal green
and aquatic biomass. The European Policy and Stsdar sustainable biomass and
biofuels production consists in developing a seoiekey actions as: (i) the Policy and
Sustainability; (ii) the Deployement of advancedfbels societal benefits of biofuels,
(i) the Biofules markets; (iv) the Financing aridvestment; (v) the Regulatory
Framework; (vi) the Policy and legislation, Startaand Certification.

® See the official website of the EBTP, <biofuels.e
" See Algae, cyanobacteria and aquatic plants for production of biofuels, <biofuelstp.eu/algae-aquatic-
biomass.html>.
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and lonian seas. — 2.1. State intervention, nationampions and the construction of the bilateral
regime (1960-1990). — 2.2. Between integration fiagmentation (1990-2008). — 2.3. The relaunch
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confrontation. — 3.2. The national and transnatiem&ironmental dimensions of offshore politics . —
4. Conclusions.

1. Introduction

In recent years, security of supply has becomeompent issue on the EU energy
policy agenda. The attention for this new ‘old’'usshas been driven by several factors.
They include the gas crisis between Russia andUkmine, the growing tension
between Russia and the EU after the outbreak ofwlaastern Ukraine in 2014 and the
Russian annexation of Crimea, and the continuirsgalility of North Africa and the
Middle East. The majority of oil and gas productiorEurope takes place offshore, and
there are currently over one thousand operation&uropean waters. The recent
economic crisis has negatively affected EU energysamption, but given the EU’s
growing energy demand in the medium and long rdfshore energy resources will
continue to be important for helping reduce EU gpatependence and diversify its oil
and gas supplies. Most of the current EU offshategbeum production is located in the
North Sea and takes place in the territorial sehcamtinental shelves of traditional EU
energy producers, such as the United Kingdom, Dennaad the Netherlands.
However, particularly after the 2007-08 global fical crisis and the economic
downturn in Southern Europe, many countries ofAdgatic and lonian Region, such
as lItaly, Greece, Croatia, and Montenegro, havenudtated new plans for the
exploration and exploitation of offshore petrolew@sources as a strategy to not only
reduce energy dependence, but also to boost econmegovery by attracting foreign
investments and by exploiting oil and gas rent. Tieéaunch of the offshore
hydrocarbon sector in the region is also driven &y intra-regional competitive
dynamic; that is, once a country starts to elaleosahew plan to exploit its resources,
other countries which share a common marine bdstef to be pushed to accelerate or
review their plan in order to preserve their owsougces. Generally speaking, these
plans are coherent with the new EU Energy Sec@itgtegy, which has emphasized
the importance of increasing EU energy productimmf fossils fuels in the next few
years. Nevertheless, the relaunch of offshore planiénregion have triggered specific
patterns of interstate and transnational politahghamics, which on one hand reflect
some traditional features of offshore politics amdthe other hand signal the emergence
of a new layer of politics in offshore development.

! Final Communication from the Commission to the Pesn Parliament and the Coun&iropean Energy Security
Strategy 28 May 2014C0OM(2014) 330 final.
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The Adriatic and lonian Sea basins are the secosa ia the EU where offshore
hydrocarbon installations have been developed, Ipngnanks to the operations taking
place in the Italian continental shelf (minor offsé activities are also taking place in
Croatia and Greece)According to the data on proven hydrocarbon reser(both
onshore and offshore), the potential of the Adriaand lonian region in a wider
European perspective is not impressive: proveneserves represent about 6.5% of the
entire European continent (EU member states plusval), and proven gas reserves
account for about 2.1% of the total (Table 1).

Table 1—- Adriatic-lonian region (Al) proved oil (in billio barrels) and
gas (in trillion cubic feet) reserves by countries.

Country Qil (BB) Gas(TCF)
Italy 0.52 2.20
Croatia 0.07 0.88
Greece 0.01 0.04
Albania 0.17 0.03
Montenegro 0 0
Slovenia 0 0
Tot. Adriatic-lonian Region (Al) 0.77 3.15
Tot. EU (+Norway) 12 146
%AI/EU(+Norway) 6.4% 2.1%

Source: U. S. Energy Information Administrationtistics, 2013, <www.eia.gov

However, from a regional perspective, these ressuoan play an important role.
The most promising countries in terms of hydrocagbdevelopment seem to be Italy
and Croatia, followed by Albania for oil and Gredoegas reserves, while Montenegro
has only recently launched its first plan to depels largely unexplored territorial sea
and continental shelf. Italy is the country witke tnost significant gas reserves in the
region, and more than the half of these resenetoaated in the Adriatic Sta

Since the end of 2000s, the relaunch of offshoneeld@pment plans has opened
opportunities for cooperation in the common develept of energy resources and also
for confrontation, especially where sea boundaaiesng the regions’ countries are not
definitely settled, such as between Croatia andedlia and Croatia and Montenegro.
The Adriatic Sea has a very fragile marine ecosysteis a semi-enclosed sea inside a
semi-enclosed sea which is generally consideretietdhe most endangered in the
Mediterranean, and important economic activitieshsas fisheries and tourism, depend
on its conservation. Due to this fragility and fwximity among the riparian states,
potential conflicts in the region address not dhly issue of energy resource ownership
— i.e. the delimitation of each state’s sovereigigits for the monetization of gas and
oil fields — but also possible transboundary pallutfrom normal operations of offshore
installations and the risk of major incidents.

Against this background, this chapter aims to asw®lithe emerging policies and
politics of hydrocarbon development in the Adriaitd lonian Seas by highlighting the
main drivers and effects of the recent relauncbftshore activities in the region. The

2 European Commission, ‘Offshore oil and gas safetgt.europa.eu/energy/en/topics/oil-gas-and-cdalofe-oil-
and-gas-safety>.

3 F. Terlizzesel o sfruttamento sostenibile delle risorse mineraté mare report presented at the Conferende: *
Mare: la sostenibilita come motore di sviluppo. liter Strategy e Blue Growth, (Livorno, 14-15 noven#iyg4.
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first section of the chapter illustrates the orggand development of offshore activities
in the Adriatic and lonian Seas from the 1960sht relaunch of offshore plans at the
end of the 2000s. It describes national policibs, main international institutions and
regimes at work in the region, and the basic padtef international interactions. The
second section focuses on recent developmentshangdlitical effects of the current
offshore plans. Two main patterns of political natgtions are highlighted. The first has
a more traditional inter-state character and inetudooperative and confrontational
interactions. The second represents the emergdree@@w kind of political dynamics
with domestic and transnational features. Theseantycs are related to the growing
importance attached to the environmental impaabftshore activities. Finally, in the
conclusion, the main findings are summarised aedlifierences between the ‘old’ and
the ‘new’ politics of offshore development are désed.

2. Origins and development of offshore policies and politics in the Adriatic and
lonian seas

The history of offshore development in the Adriaditd lonian seas can be divided
into three main periods. In the first period, frafmout the 1960s to the beginning of the
1990s, the basic domestic legislative framework thedilateral international regime of
the sector were established under the general giooviof the law of the sea. In
particular, at the national level, the offshoretseavas basically organized into a
centralized institutional structure around the mstete-owned companies (or ‘national
champions’), which managed the sector along wighréspective ministers responsible
for economic development or industry. There wereialbsly differences between
countries like Italy and Greece, after Greece jpittee European Community in 1981,
and countries like Yugoslavia and Albania, as faté& countries were less open to
foreign companies. With regard to the delimitatioihthe continental shelf for the
exploration and production of hydrocarbon resourdésly — the major producer
country — took the lead in negotiating and definitsgsea borders with Yugoslavia,
Greece and Albania. During this period, no seridisputes were open which could
have blocked or undermined national plans for affsthydrocarbon development, and
environmental concerns were not prominent on thidigad agenda, although some
bilateral agreements between the states of theonggivere established, and the
Barcelona system began to enter into force.

The second period, from the beginning of the 19@0the end of the 2010s, was
characterized by two opposite trends: integraticand( homogenization) and
fragmentation. On one hand, at national level,dbetor was progressively opened to
competition and harmonized, especially due to thelementation of the directive
94/22/EC* Moreover, the new Balkan states began the promesgegration into the
EU, and at the same time an entirely set of netituti®ns were established to promote
cooperation among the countries and local commasitin the Adriatic and lonian
Seas. On the other hand, the international regmndahfe delimitation of the marine
borders was complicated by the Balkans wars andtéakup of Yugoslavia. Among
the new Balkan countries, especially, disputes gaterand Albania and Greece were

4 Directive 94/22/EC of the European Parliament andhaf Council of 30 May 1994 on the conditions faarging
and using authorizations for the prospection, esqtion and production of hydrocarbonm Official Journal of the
European Communitieg 164 , 30 June 1994, 3 ff.
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also not able to reach a definitive agreement.|lyinia the recent period (since 2008—
09), there has been a relaunch of offshore plaas ith the previous phase were
declining, due mainly to the decrease in Italiafsludre activities. This relaunch has
been driven by three primary factors: the econaerigis, concern about the security of
supply (especially in the gas sector) and intraereg competition. The relaunch of
national plans for offshore development has creatdtier tensions among the Balkan
countries, in particular between Croatia and Moegga and Croatia and Slovenia.
However, this period has also been characterizedh Hyansformation in offshore
politics, which have become progressively more demplue to the development of
new EU and international governance structures.s&@hdynamics, coupled with
growing awareness about the environmental riskeftdhore activities, which was
aggravated by the 2010 oil disaster in Gulf of Mexihave broadened the constellation
of actors involved in offshore politics. Along withe traditional bilateral government-
to-government diplomacy and involvement of energynpanies, non-governmental
organizations (NGOs), local communities and sulmnat governments are becoming
more and more involved in the national and transnat political dynamics that
overlap with more traditional interstate diplomairactices.

2.1. State intervention, national champions anddtestruction of the bilateral regime
(1960-1990)

In the 1960s and 1970s, Yugoslavia (1965), 1taB6{, Greece (1969) and Albania
(1970) all made claims to continental shelf, acoaydo the principles provided by the
law of the sea (particularly Article 1 of the 196@&neva Convention on the continental
shelf). During this period, Italy was the most ageticountry in the region in the
development of offshore energy resources, both dooadly - thanks to the operations
carried on by the state-owned companies ENI ang Agind internationallywith Law
No. 613 of 21 July 1967, the Italian governmenedsesl Italy’s claim to the continental
shelf, established the legislative framework fofslbre activities and identified the
marine areas open for such activities (so-calleshézmarine’) in specific portions of
the Adriatic Sea (in the lonian Sea, the areas ofpenoffshore activities were
established in 1975). Along with developing its dmtic policy framework, Italy
focused its efforts to build the bilateral inteinagl regime intended to delimitate the
state’s continental shélfln 1968, Italy and Yugoslavia signed an agreentamd later
Croatia, Montenegro and Slovenia would become sscrestates of Yugoslavia in this
agreement), and in 1977, ltaly and Greece signexthan Both agreements were
negotiated according to the principles and ruledUBICLOS - i.e. the criterion of
equidistance was modified to account for speci@ogyaphic circumstances (islands or
the curvature of the coastline) — and both agre&mercluded provisions for an
obligation to cooperate in case oil and gas deposire discovered between the
maritime borders of the two countrfeBuring this period, Greece also initiated some
important offshore activities, mainly through itate-owned company DEP, and minor
activities were conducted in Yugoslavia, especiatlyCroatia, by the state-owned

® For a detailed account of the bilateral agreemintbe Adriatic regions from the 1960s to the 199§ee in this
Volume A. Caligiuri, ‘The Maritime Boundaries in the Adii@and lonian Seas’.

6 U. Leanza, ‘The Delimitation of the Continental 8lué the Mediterranean Sea’, (1993) 8 Internatioimurnal of

Marine and Coastal Law 373; F.A. Annidthe International Law of Maritime Boundaries and Bractice of States
in the Mediterranean Sg@xford University Press, 1993).
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company INA (during the 1960s and the 1970s, thestwned company Jugopetrol, in
cooperation with foreign companies, also did sorrplagation in Montenegro, but
made no important discoveries).

Although Albania did not sign and ratify UNCLOS w2003, Italy and Albania
negotiated and signed an agreement for the detiomtaf the continental shelf in 1992
according to the UNCLOS principle of equidistahcEhe agreement, which included
provisions for the joint management of energy resesl located between the
continental shelves of the two countries, was itatdd by Albania’s willingness to
develop its hydrocarbon resources. Albania has lbeeydrocarbon producer since the
1950s-60s, mainly through its state-owned compalipetrol, and oil has been an
especially important source of revenue for theess@ice that period.

With the Albania-ltaly continental shelf agreemeot 1992, the process of
delimitation between the Adriatic and lonian’s opp@ coasts was virtually completed.
Although environmental concerns were a less sicguifi factor at that time than now,
Italy also took the lead in the establishment bilateral intergovernmental framework
intended to promote the protection of the sea.yltsigned an agreement with
Yugoslavia in 1974 and with Greece in 1979. Thageements included the creation of
the Joint Commission to monitor offshore activitgg®l manage potential accidents with
trans-boundary effects; however, by the end of1i&0s, these commissions were no
longer in place. At the same time, ltaly, Yugostaand Greece became parties to the
1976 Barcelona Convention, while Albania did nginsihe Mediterranean Action Plan
and did not ratify the Barcelona convention un@B@. In 1991, Albania was also a
signatory, together with Greece, Italy, Yugoslaana the European Commission, of the
Adriatic Sea Declaration, signed 13 July 1991 ircéma, which, inter alia, provides for
environmental protection of the Adriatic Sea anesprvation of its ecological balafice

2.2. Between integration and fragmentation (199080

At the beginning of the 1990s, different dynamiegdn to transform the previous
institutional framework both domestically and imationally. With the EU directive
94/22/EC, the hydrocarbon sector of the membeestatis harmonized and opened to
competition. Italy applied directive 94/22/EC in9B and Greece applied it in 1995. In
Albania, in 1993, the government transformed Albgdnto a public company, owned
by the state, and in 1994 enacted Law 7853/94 and1811/94 in accordance with the
directive 94/22/EC. In Croatia, INA became a publienpany in 1993, and since 2003,
it has been progressively privatized. Since the-20itl0s, Croatian energy policy has
focused on the liberalization and privatizationtlbé energy sector, and the country
gradually adopted the EU legislative energy franwwdirst in the context of the
Energy Community and then in the process of acgessitil the country joined the EU
in 2013. After Montenegro gained independence 0620 also started to reform its
energy sector and to harmonize its laws and stdedaith the EU energy legal
framework (in 2005, Montenegro joined the Energyrn@aunity).

During this period, the Italian government enactadous measures to relaunch the
energy sector, which had been declining since ¢eersd half of the 1980s. Despite the
new legislative framework, offshore activities daoed to decrease in the 1990s and

" C.R Symmons, ‘Albania and the Law of the Sea: Anlysia of Recent Practice’, (1996) 11 Internatiormirhal
of Marine and Coastal Law 69.
8 Ibid.
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2000s. During the 2000s, Italy enacted other charigethe royalties regime and

established new procedures to speed up the audhionzprocesses for exploration and
exploitation licenses. Nevertheless, the new measdid not reverse the trend, and
offshore activities continued to decrease, dueart po growing regional and local

opposition to the government’s plan. From 1995 @4 @ offshore gas production in

ltaly fell from about 15 bcm/y to about 5 ber/y

Along with the homogenization of domestic energykats, the EU and Italy made
important efforts during this period to support gtabilization and integration of the
new Adriatic Balkan states. The EU-sponsored Stalilact for South-Eastern Europe
led to the creation, in 2000, of the Italian-sparsgloAdriatic-lonian Initiative, which
represented the most important inter-state mudtigdt forum involving all the
Southeastern European countries aspiring to j@nBtH°. In the same period, a dense
network of transnational institutions was also t@dathe Forum of the Cities of the
Adriatic and lonian Basin (1999), the Forum of #hdriatic Chambers of Commerce
(2001) and the Adriatic-lonian Euro-Region (2008Jl of these new governance
structures referenced the need to promote cooperati preserve the Adriatic and
lonian Seas and to support sustainable developaf¢hé coastal areas. This process of
transnational institution building was reinforcetdtlae end of the 2010s when, in the
context of the EU Integrated Maritime Policy and Blarine Strategy Framework
Directive, the countries of the regions — suppofttgdhe sub-national governments —
started a political campaign to found an EU Macegi@nal Strategy for the Adriatic
and lonian Seas basin. The campaign was succeastuthe European Union Strategy
for the Adriatic and lonian Region (EUSAIR) was eually established in 2014,
covering four MS (Croatia, Greece, Italy and Slaggrand four non-EU countries
(Albania, Bosnia and Herzegovina, Montenegro ani8e Also during this period,
both the EU and the non-EU countries of the regatified the Espoo and Sea Protocol,
which strengthened environmental protection.

However, along with these processes of homogenizatind institutionalized
cooperation, the region witnessed a fragmentatfosea boundaries in the 1990s and
2000s. Italy easily solved the problem of new maiworder delimitation since Croatia,
Montenegro and Slovenia became Yugoslavia's suocesates in the 1968 agreement
(Slovenia became part of the UNCLOS in 1995 and teloegro in 2006 after its
independence). In 2005-06, new agreements betwedgrahd Croatia and between the
two companies involved in the monetization of gesources, ENI and INA, were also
signed to facilitate the common development of a figld between the Italian and
Croatian continental shelvés(called the Annamaria gas field). In 2009, Italyda
Croatia signed a technical agreement for the piploitation of this gas fiefd.

For the new Balkan countries, the situation wasemmomplicated. A definitive
agreement for the common delimitation of state bydat sea has not yet been

® Jtalian Ministry of Economic Development, Energyeartment Directorate-General for Mineral and Eperg
Resources, ‘The Sea’, (2013) LVII Supplement to tdgdrbons and Geothermal Resources Official Bulletin,
<unmig.mise.gov.it/'unmig/buig/supplemento57-2/sepmnto57-2.pdf>.

10 E. Cocco, ‘The Evolving Role of the Adriatic Spaicethe Mediterranean. Challenges and Opportunities
Mediterranean Paper Serig¥he German Marshall Fund of the United States3201

11 cf ‘Comunicato Ministeriale, Correzione tecnica ddihea di delimitazione Italia-Croazia del 2 agogans’,
(2005) XLIX Bollettino ufficiale degli idrocarbue delle georisorse 21.

12 Technical Agreement between the Ministry of Econdeicelopment of the Italian Republic (Directorater@ral
for Energy and Mineral Resources) and the MinigtfyfEconomy, Labour and Entrepreneurship of the Rbpwof
Croatia (Directorate for Mining) on the Joint Explation of the Annamaria Gas Field in the AdriatieaS1 July
20009.
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concluded among these countries. In 2002, an imtezgime’ was established between
Croatia and Montenegro regarding the contestedtaioasd sea border near the
peninsula of Previakd In the following years, various efforts to find cfinitive
solution were made through bilateral negotiationstwieen the Croatian and
Montenegrin governments. However, the dispute hasegm to be very difficult to
solve, and in 2014, both governments agreed tedbkr issue of demarcation by means
of international arbitration through the Internatb Court of Justice.

An agreement regarding the sea border between i€raatl Slovenia was first
negotiated in 2001, but the Croatian governmentndidsign the resulting tredfy No
substantive negotiations took place between 20@22808, but the two governments
agreed to resolve the dispute with the assistafe third party. In 2009, with the
support of the EU institutions and in the conteix€Cooatia’s EU accession process, the
arbitration agreement was signédyut the process has not yet been concluded.

After two years of negotiations, Greece and Albaalso signed an agreement in
2009. However, in 2010, the Albanian Constitutio@alrt nullified the agreement due
to ‘procedural and substantial violations’ of thanstitution and of the UNCLJS In
summary, so far only Italy has signed an intermaioagreement with all relevant
parties regarding maritime border delimitation e tAdriatic and lonian region. Italy
and Croatia have agreed to cooperate on the jeigldpment of some gas fields in the
Adriatic Sea (Table 2). Unresolved issues still aambetween Croatia and Slovenia,
Croatia and Montenegro, and Greece and Albania, taadmarine border between
Montenegro and Albania has not yet been defined|€ra).

Table 2— Maritime border delimitation agreements/issuethaAdriatic and lonian Region.

Italy Croatia Greece Albania Montenegro | Slovenia
Italy IA/TA IA IA IA IA
Croatia Y 7 N e [ IR/U* u*
Greece A | (LS [ [ —
Albania A | u* No | -
Montenegro IA IRIU* | - Ne | |
Slovenia IA (L. [N v R —

Note: IA = intergovernmental agreement; TA = teclahi@greement; IR = interim regime;
U* = unresolved issues; No = marine border/no agreei, ------ = no marine border.

2.3. The relaunch of offshore policies (2009-2014)

By the end of the 2010s, offshore policies in ttaridtic and lonian Seas had been
relaunched. Albania was the first country to movettract new investors and exploit

13 Protocol between the Government of Croatia and theeBonent of the Federal Republic of Yugoslaviaten t
temporary border regime along the southern bordsmleen the two counties0 December 2002.

4 Treaty Between the Republic of Slovenia and the Iitiepof Croatia on the Common State Bord#re so-called
DrnovSek-Ra&an Treaty), 2001.

15 See Arbitral Agreement between the Government of theiBligpSlovenia and the Government of the Repulflic o
Croatia, 4 November 2009.

18 SeeAlbanian Constitutional Court Nullifies Maritime Bodary Agreement with Gree¢eniversity of Durham, 10
February 2010), <www.dur.ac.uk/ibru/news/boundaewsi?itemno=9534>.
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its energy resources. Albania’s national organirei structure of offshore governance
was modified in 2006 when a new public agency, Mational Agency of Natural
Resources (AKBN), was established to manage thatioekhips between the
government and companies involved in the hydrogarbector, including Albpetrol.
Currently, some areas are still unassigned, edpecashore (nine areas); the only
offshore block remaining unassigned is the ‘Rodéaith’ block at the marine border
between Albania and Montenegro. Greece’s firstreffeo relaunch its energy sector
began in 2007 when the government took over theessions previously granted to
state-owned companies. Since the explosion of Grekdbt crisis in 2009-10, Greece
has improved its energy strategy. In particularwwLllo. 4001/2011 modified the
legislative framework for granting rights to ex@ton and exploitation and established
a new public agency (the Hellenic Hydrocarbons M@naent Company, HHRM SA)
in order to attract international companies. In20he Greek government launched an
international licensing round for twenty marineaméblocks), eleven in the lonian Sea
and nine in the offshore area south of Crete, amd@en-door invitation for two
offshore areas in the Patraikos Gulf and Katakdlos plan of the Greek government in
the offshore sector has been associated with athergy initiatives, such as the
development of the Southern Gas Corridor and tlead Adriatic Pipeline, promoting
the idea of turning Greece into an ‘energy hub’ addancing the energy security of the
entire EU.

The first attempt by the Croatian government torionp hydrocarbon production
was sketched in the policy document ‘Energy Stratefythe Republic of Croatia’,
issued in 2009. However, it was only after 2012 that the new @eragovernment
began to develop a decisive strategy to expandedn and exploitation (currently,
INA is the only offshore hydrocarbon producer i ttountry, running five gas fields
located in the Northern Adriatic Sea in a joint wga with the Italian ENI). In the wake
of the Ukraine-Russia energy crisis, Croatia alsgidkd to improve its gas supply
security by promoting two new infrastructure prégethe lonian-Adriatic Pipeline and
an LNG facility near the Island of Krk. In 2013,datia combined these three projects
(pipeline, LNG and hydrocarbon development), witle goal of making Croatia an
important energy hub for EU energy security. As dffishore activities, in 2013, the
government assigned the task of conducting a seiscquisition survey of offshore
Croatia to the Norwegian Spectrum Company as aupsec to the offshore licensing
round that the government planned to hold in thiowiong years. The company
estimated that Croatia could have offshore resezgessalent of 3 billion barrels of oll,
enough to meet domestic demand for many decadet aupply the European market,
further strengthening the government’s willingnesgroceed with its plan$ In 2013,

a new regulatory framework was also enacted inrdadalign Croatian legislation with

EU guidelines (Directive 94/22/EC) and to attracrefgn companies. The new
‘Exploration and Exploitation of Hydrocarbons Aestablished a new public agency,
the Croatian Hydrocarbons Agency, to manage thendimg rounds and to help the
Ministry of the Economy administrate the sectomdfy, in 2014, the government
defined twenty-nine offshore blocks in the Croatsaction of the Adriatic Sea (eight
blocks in the Northern Adriatic and twenty-one lve tMiddle and Southern Adriatic),

17 See The Republic of Croatia, Ministry of Economybtar and Entrepreneurshinergy Strategy of the Republic
of Croatia June 2009.
18 B, Pancevski, ‘Faltering Croatia Seeks Oil Bonarithe Sunday Timd89 September 2013).
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and in April, it launched its first ‘Offshore rourfdr licences for the exploration and
production of hydrocarbons’

In ltaly, the relaunch of the hydrocarbon sect® haen at the centre of the national
energy policy agenda since the end of the 2010208, with the National Energy
Strategy (‘Strategia Energetica Nazionale’), thaidh government decided again to
take action to enhance its energy security, rediscéependence on foreign countries,
and boost economic growth in the aftermath of ttenemic crisi&’. Accordingly, on
13 September 2014, the new Italian government dtddaRenzi enacted the so-called
‘Unlock Italy’ (Sblocca Italia) Law (Law Decree @2 September 2014, No.133), which
introduced some changes into upstream sector gaween The law simplified the
procedure for obtaining concessions for explorato production and recentralized
the decision-making processes to overcome the mabiand local opposition that
limited Italy’s energy policy during the 2000s. Mower, the new law provided for the
issuance of temporary experimental concessiongesito last five years in the Gulf
of Venice in the Northern Adriatic Sea, in orderpoeserve the national resources of
hydrocarbons located in the sea and in the cortahshelf in areas in the vicinity of the
areas of other coastal countries which are undeggeixploration and production
activities?*. This measure was intended to respond in partidolahe new offshore
Croatian plan and to preserve ltalian resourcehetmarine border between the two
countrie$”.

Finally, in 2011, the government of Montenegro fatated a comprehensive energy
strategy which explicitly stated that part of thevgrnment energy policy should be
based on the exploitation of domestic hydrocartesources and on improvement of
supply security in the gas sector. In 2010-2011ntéloegro enacted two laws to
establish a new legislative framework in line witte directive 94/22/EC (‘Law on
Exploration and Production of Hydrocarbons’), N&/X of 23 July 2010 and 40/11 of
8 August 2011. Then, in 2012-13, thirteen offsHdoeks were defined in the Adriatic
Sea, and on 7 August 2013 Montenegro launchedstsiriternational bidding round to
assign the concessions for exploration and expioitan these areas.

3. Maritime boundaries, environmental protection and the emerging offshore
politicsin the Adriatic and lonian seas

Three basic patterns of inter-state dynamics redutiom the relaunch of offshore
plans in the Adriatic and lonian region: coopenaticompetition and confrontations and
disputes over the delimitation of the states’ bomtesea. Italy and Croatia have mainly
cooperated, developing their shared energy ressubge relying on the bilateral
agreement set in the 1960s and its more recenstadpnts as well as on the practical

19 ‘First Offshore License Round is ClosedCroatian Hydrocarbon Agenc§2015), <www.azu.hr/en-us/License-
rounds/1st-Offshore-License-Round>.

20 geeStrategia Energetica Nazionale: per un’energia pampetitiva e sostenibjlepproved with the Decree of the
Ministry of Economic Development and of the Minystr of Environment, Land and Sea
of 8 March 2013, <www.sviluppoeconomico.gov.it/irdghp/it/‘component/content/article?id=2029441:sgyat-
energetica-nazionale-sen>.

21| aw Decree of 12 September 2014, No, ¥8ficle 38(10).

22 gee, for example, the statement of Simona Vittalian undersecretary for economic developmente ‘génnot
ignore that other Adriatic and Mediterranean riparcountries are acting with resolution to valotiseir undersea
resources’, in ‘Adriatic Hydrocarbon Triangle is low-Intensity Mess’, (2014) 2 Energy InternatiorRisk
Assessment (EIRA) Newsletter.
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cooperation between the companies involved in theeldpment of the gas fields. But

while they cooperate in the joint development of gasources, a competitive dynamic
has been also at work between these two counsi¢iseaCroatian plan has provoked a
‘reaction’ from the Italian government to presemp@ssible energy resources located
near Croatian waters. Confrontations and dispuse® lbeen prompted mainly among
the Balkan states, especially where the boundatiesea were not yet defined, i.e.
between Croatia and Slovenia and between CroatlaMuntenegro. These disputes
have not prevented energy companies already aictittee regional energy markets to
take part in the licensing rounds launched by Gaoahd Montenegro. However, in

2015, the uncertainty caused by the unsolved meitboarders coupled with a fall in

oil prices induced some companies to review theiestment decisions.

Croatia and Montenegro have also continued to sugpeir offshore plan while
trying to resolve their dispute through the tramhiil instruments provided by the law of
the sea. The EU has indirectly supported the Battamtries’ offshore plans in the
context of wider efforts by European institutions support the development of
Southeastern Europe’s energy infrastructure systidm. Balkan countries have also
cooperated among themselves in the area of enafggsiructures. Moreover, along
these more traditional patterns of interstate adgons, the relaunch of offshore plans
has triggered a new set of national and transraitpolitical dynamics. These dynamics
are the result of two mutually reinforcing trend$e first is growing public concern
about the negative environmental impact and paknsk of offshore activities and the
mobilization and opposition of environmental NG@senerally supported by local and
regional governments. The second trend is thetresuhe strengthened supranational
and EU environmental framework that has created bewges between offshore
activities and environmental protection and hasvided new institutional channels of
political interactions that overcome national boames.

3.1. Between cooperation and confrontation

Although the original 1968 agreement between l@hgl Yugoslavia had already
established some basic principles for cooperatiotheé development of joint fields, it
was only in the 2009 technical agreement that thkah and Croatian governments
formally approved the programs of gas exploitasagned by ENI and INA. The 2009
technical agreement allowed both governments toersige and control actual
production from the joint gas fields; however, magtice, its successfulimplementation
depends on the arrangements between the compan@sead in the monetization of
gas resourcéd Indeed, while ENI is responsible for productiam ltalian waters
(Annamaria platform B), the Croatian side (Annamgslatform A) is run by a joint
operating company, INAgip, owned 50% by INA and 50%ENI. ENI, the leading
operator in the Italian upstream hydrocarbon seetas also one of the companies to
take part in the 2014 Croatian offshore biddingnchuThe round received ten bids for
just fifteen exploration areas of the twenty-nirlecks that constitutes the country’s
offshore zone. Despite the relatively simple tecahienvironment of the Croatian
offshore — its sea depth is between 100 and 50@&rmet no major international
companies took part in the licensing round. Denbnoil prices were one contributing
factor. ENI obtained a license in partnership wifite UK-based company Medoilgas,

Z calligiuri (n 4) para 4.
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and seven more licences were granted to a consolt@iween Austria’'s OMV and the
US-based Marathon Oil. The other two licences veevarded to a consortium made up
by INA, co-owned by the Croatian government and dg#ug’'s MOL. For these
companies, which were already involved in the sewrthand central European energy
market or in the Balkans, the opportunity to finewnresources and to expand their
position in those markets was sufficient reasonntcest in the exploration of the
Croatian offshore. Marathon Oil, OMV, ENI and Medais took also part in the
Montenegrin offshore round, as did the Russian @mpNovatek and the Greek
company Energean. In three consortia (Marathora@il OMV, Eni and Novatek, and
Energean and Medoilgas), these companies subnmagietications for seven of the
thirteen blocks offered by Montenegro.

By the end of 2015, exploration had still to begand, notwithstanding the
suggestions made by the Spectrum Company baseldeosetsmic survey, the actual
potential of the Croatian and Montenegrin offsheas not yet clear. Meanwhile, the
Croatian government sought to highlight the imparea of the country’s resources
forEuropean energy security to bring attentionhe tountry’s offshore sector and to
gain the support of EU institutions. EU institutiodid not directly express support for
the offshore Croatian plan, but they were suppert¥ the country’s strategy for gas
infrastructure development, which will be importaéingas is found in the Croatian sea
in sufficient quantities to allow exportation. Tlievelopment of the Croatian and
Montenegrin energy infrastructures (such as théateAdriatic-Pipeline and the LNG
facility at Krk Island) was also regarded by themyy companies involved in offshore
exploration as an important guarantee that possiisieoveries could be monetized in
reasonable amount of time.

Although the goal of improving Balkan energy setyuhnias been supported by all the
countries of the region — leading to important aaagion, such as for the realization of
the lonian-Adriatic-Pipelifé — the launch of the offshore plan has provoked new
disputes. In 2014, the Montenegrin Ministry of Rgrne Affairs officially filed a
complaint against Croatia arguing for the inclusminthe Prevlaka peninsula in the
government-issued geographic maps that were offeréaterested concessionaires for
oil and gas exploratidn In particular, Montenegro contested the Croatjdan
respecting blocks 27, 28 and 29, which are locateehole or in part in a portion of the
Adriatic Sea claimed by Montenegro. Montenegro ltedathat the Protocol on the
Provisional Regime of 2002 obliges the two cousttie refrain from unilateral actions
that would prejudice determination of the commordeo at sea and on land. According
to the Montenegrin government, Croatia’s unilate@l of calling for public tenders in
the southern part of the Adriatic was inconsisteith the Protocol and violated the
principles set by UNCLO%. In January 2015, after the Croatian internatiaftshore
round was concluded, Montenegro’s Ministry of FgreiAffairs and European
Integration sent a formal note of protest to Cedtr the licenses awarded to the

24 A, Prontera, ‘Italian Energy Security, the South€mas Corridor and the New Pipeline Politics in WesEurope:
From the Partner State to the Catalytic State’, $20dournal of International Relations and Developmen
<www.palgrave-journals.com/jird/journal/vaop/ncurull/jird201531a.html>.

%5 See Montenegro Ministry of Foreign Affairs and &pean IntegrationCommunication from the Government of
Montenegro concerning exploration and exploitatadrresources in the Adriatic Sea by the RepubliCrofatia, No:
09/16-167/352 July 2014; Montenegro Ministry of Foreign Affaiand European Integratio@pmmunication from
the Government of Montenegro concerning exploratod exploitation of resources in the Adriatic SBathe
Republic of Croatia, No: 09/16-167/121 December 2014.

28 Calligiuri (n 4) para 4.
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consortia of INA, Marathon Oil and OMV in blocks ,236, 27 and 28. In January
2015, a formal note of protest was also sent toakt@n Oil and OMYV for violating the
‘letter and spirit of UNCLOS®. But no additional actions have been taken agé#iesie
companies, partly because they were also involwetie Montenegrin offshore sector.
However, in July 2015, Marathon Oil and OMV decidedreturn the seven offshore
exploration licenses to Croatia, three of which ever waters disputed by the two
countries. This decision was also motivated by shemp in the oil prices that was
forcing the energy industry to cut investménts

The dispute has also gone in the opposite direcfidontenegro’s offshore plan
initially included a number of blocks that, accomglito Croatia, were in the disputed
area between the two countries, violating the 2B@&ocol. Following several public
exchanges with Croatian government, the Montengganernment decided to exclude
the disputed blocks from its first offshore roumblaaward concessions only for the
blocks in its undisputed southern wat&rs

The arbitration process initiated in 2009 over siega border between Croatia and
Slovenia was not yet concluded when Croatia decitdedevelop its offshore plan.
Therefore, in April 2014, following the launch dfe Croatian bidding round, the
Slovenian government presented a formal objectio@rbatia for the inclusion of areas
close to the contested sea border. The Sloveniaiigro was soon reinforced by the
declaration of the Director General for Bilateral&ions and European Affairs, which
reminded Croatia of its obligation to ‘act in go@ith’ and conform to the Article 10 of
the 2009 Arbitration Agreement stipulating thatripes must refrain from any action or
statement which might intensify the dispute or projise the work of the Arbitral
Tribunal™’. In theory, the final decision of the arbitratitibunal was expected by the
end of 2015. However, in summer of the same yeatgamdal occurred after press
revelations of secret conversations between thee8i judge on the panel and the
Slovenian representative. The episode caused theei$an government to ask for the
resignation of both persons involved, and the Ganagovernment has expressed doubt
about its willingness to continue the arbitrationqess”.

3.2. The national and transnational environmeniat@hsions of offshore politics

In addition to the problems related to the longdtag international boundary
disputes in the Balkans, the new plans for offshdeeelopment raised new concerns
about environmental protection of the Adriatic dodian Seas. In Italy, the new plan
established by the government in 2014 prompted nouseprotests by environmental

27 Montenegro Ministry of Foreign Affairs and Europettegration,Note of Protest of Montenegro’s Ministry of
Foreign Affairs and European Integration to the ®@mment of Croatia, No: 09/16-109/3 January 2015.

28 Montenegro’s Ministry of Foreign Affairs and Euesn IntegrationNote of Protest of Montenegro’s Ministry of
Foreign Affairs and European Integration to Marath®il Netherland OMV Croatia, No: 09-16-109/127 January
2015.

295, Nasralla, Z. Radosavlijevic, ‘Update 2: Marath@MV Hand Back Croatia Oil Exploration LicenceReuters
(29 July 2015); S. Milekic, ‘Oil Firms Quit Croat@aver Montenegro Border RowBalkan Insight(29 July 2015).
%0D. Cibulic, ‘Offshore Exploration and Exploitatiai Hydrocarbons in MontenegrdGEE Legal Matter§29 April
2015), <www.ceelegalmatters.com/index.php/legabaisenergy/item/2425-offshore-exploration-and4eiation-
of-hydrocarbons-in-montenegro>.

%1 See K. Ayat, ‘Slovenia Fears Croatia's Bidding Rouadnch Would Jeopardize Maritime Disputi¥atural Gas
Europe(17 April 2014), <www.naturalgaseurope.com/croatiasenia-maritime-dispute>.

%2 3. Milekic, ‘Croatia May Quit Arbitration Case OvePiran Gulf, Balkan Insight (24 July 2015),
<www.balkaninsight.com/en/article/court-wants-taitinue-arbitration-for-piran-gulf>.



The Old and the New Policies and Politics of Offshidydrocarbon Development ... 189

NGOs, regional governments and important opposigiarties such as the Five Stars
Movement, which in the general election of 2013ereed about 25% of the votes,
making it the second most popular party in ltaljeBtrategy of offshore development
in the Adriatic and lonian Seas was also opposenhéiyy local communities and local
business involved in fishing and tourism. At thgibaing of 2015, six Italian regions —
four of which are Adriatic and lonian coastal rewo(Abruzzi, Marche, Puglia and
Veneto) — appealed to the Constitutional Court regjabDecree ‘Unlock Italy’, which
produced a recentralization of the decision-makprgcess of upstream activities.
Moreover, regional government leaders have madeemus statements against the
national plan and in defence of their regions’ talasea and marine environments. The
domestic protest paved the way for transnationaladycs when, in the wake of the
launch of the Croatian offshore plan, many envirental NGOs and regional
governments called on the Italian government to #skCroatian counterpart to
participate in the Strategic Environmental Assesgm&ccording to the directive
2001/41/EC® and the 2003 Kiev Protocol of the Espoo Conventidfter some
hesitation, the Italian Ministry of the Environmeagked Croatia to be considered in the
process, owing to the trans-boundary dimensiorhef@roatian offshore plan. Along
with the Italian government, five Italian Adriaticoastal regions (Marche, Puglia,
Veneto, Abruzzi and Emilia Romagna) — four of whithd already appealed to the
Italian Constitutional Court against the Italiampl-submitted their observations to the
Croatian government. Slovenia and Montenegro agqaested to be and were included
in the Croatian strategic environmental impact sssent. As a result, the Croatian
government decided to postpone the deadline farirgggthe contract with companies
that had received licenses for offshore explorafimm April to June 201¥. The
Croatian government was also confronting growingmestic protest from
environmental organizations and local communiti¢arious environmental NGOs
organized public campaigns against the plan, antegaolitical parties and businesses
involved in tourism opposed and criticised the pldrhe socialist government
emphasised the plan as part of its efforts to im@rthe country’s energy security,
attract investment to stimulate the Croatian econ@md gain international political
attention in the EU energy map. However, in viewheff general election to be held in
November 2015, it decided to postpone the offshueer™. This situation clearly
illustrates the new, important role that environtaénissues and their political
repercussions play in current offshore developmeftics.

4. Conclusions

Traditionally, offshore policies and politics inetiidriatic and lonian Seas have been
played out by states and energy companies. Theegtgeof states in developing their

33 Directive 2001/41/EC of the European Parliament afidhe Council of 19 June 2001 amending, for the tyven
first time, Council Directive 76/769/EEC on the apgmation of the laws, regulations and administratprevisions
of the Member States relating to restrictions oe thnarketing and use of certain dangerous substaaces
preparations, as regards substances classified asimogens, mutagens or substances toxic to remtiaty in
Official Journal of the European Communiti€s194, 18 July 2001, 36 ff.

34 N. Kulovi¢, B. Tomi, ‘Interview: Offshore Exploration Will Not EndangeCroatia’'s Tourism, Minister of
Economy Says’'Offshore Energy Today.co(@ April 2015), <www.offshoreenergytoday.com/inteww-offshore-
exploration-will-not-endanger-croatias-tourism-rsteir-of-economy-says>.

3 ‘Croatia’s Awards Likely to Follow General Electiom November',Natural Gas Europé25 September 2015),
<www.naturalgaseurope.com/croatias-awards-likeletmw-general-elections-in-november-25573>.
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offshore resources have been an important facttrerconstruction of the international
legal regime of the Adriatic and lonian Seas. Dgitime formative period of this regime,
Italy, which had major interests and the econonmd technical capacity to develop
offshore hydrocarbon resources, took the lead gotiating agreements with the other
countries. However, the sea boundaries among #essof the Adriatic and lonia Seas
have been fragmented as a result of the dissolubforyugoslavia, and disputes
emerged, especially among its successor statesn Bifshore plans were relaunched in
the wake of the 2008 economic crisis and EU enesggurity concerns, energy
resources became an additional topic of conten&specially between Croatia and
Slovenia and Croatia and Montenegro. However, wasth noting that disputes were
not caused by the competition for hydrocarbon resesper se since no gas fields have
been found in the contested areas. Instead, o#fgblans have mainly created additional
difficulties for maritime disputes that were alrgdthrd to solve, as demonstrated by the
problems in the arbitration between Croatia and/&l@. Where resources have been
found at common borders between countries, sudh #s case of Italy and Croatia,
the countries have cooperated. Although traditiomaierstate dynamics have
characterized the recent period since the relamhaiffshore plans in 2009-2014 and
energy companies continue to play an important roleoffshore exploration and
exploitation, new types of political interactionave also emerged. Offshore plans in
the region have prompted many domestic disputashek along the centre-periphery
divide and the mobilization of various environmémN&Os. Environmental issues have
also triggered new transnational dynamics, stresrgtd by the new EU and
international governance structures and norms angrbwing awareness about the
environmental effects of offshore hydrocarbon aiéis. The new politics of offshore
development have not replaced traditional pattefristerstate interactions but added to
them, resulting in a combination of old dynamicghmhew, emerging transnational
trends.
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THE POWERS OF COASTAL STATES OVER OFFSHORE OIL PLATFORMS *

SUMMARY : 1. Introduction. — 2. The rights of Coastal Ssad@er the economic resources of the EEZ and
the CS. — 3. Coastal State jurisdiction over aitfiislands and installations. — 4. The limitstioé
powers of Coastal States over offshore platformeeaent practice. — 5. Critical questions and risks
connected with offshore activities in the Mediteean and Adriatic seas.

1. Introduction

The question of the exploration and exploitatioroibfand gas resources at sea has
become a matter of much discussion both in natiandlin international circles.

On one hand, in fact, this is a sector which offarbigh level of expansion in
economic terms, especially when we consider thgrpssive exhaustion of the oil and
gas resources on land. On the other hand, howeneeexperience already gained from
land activities in the field, and also the stithlted knowledge of the possible negative
effects and the great risks inherent in this ecan@®@ctor at sea, render its development
more problematic.

Widespread opposition to development in this ecan@actor at sea is found both
within individual States and internationally, agesult, in particular, of protests and
awareness campaigns conducted by the principat@maental NGOs.

In fact, fears about the environmental impact a$ tactivity have led to closer
questioning on the nature and the extent of thstabatates’ powers than in the past,
and also on the existence or otherwise of relatelihations in the matter of the
conservation of the marine environment, and thevemon of transboundary
environmental damage. This last question does mietr énto the scope of the present
article.

The aim of this article is to look at the interioai@l regulatory framework of the
coastal states’ powers and of their limits, withrticalar reference to marine areas
situated beyond the Territorial Seas (TS).

So, we will proceed first of all to an analysistioé powers of the coastal state as laid
down in the UNCLOS, both as regards the questiaine®exploitation of the economic
resources of the Exclusive Economic Zone (EEZ) lwedContinental Shelf (CS), and
as regards that of the creation of artificial islamnd platforms in those areas.

After having considered some aspects which havegadefrom recent practice in
connection with the limits of the powers of the stah states, we will look at the
specific cases of the Mediterranean and the Adrssas.

2. The rights of Coastal States over the economiesources of the EEZ

As is foreseen in the UNCLOS and in customary lpmductive activities carried
out by the coastal state, either directly by themwith their consent, within the TS, that
is within 12 nautical miles from the base line, fahder the control of the state as
regards both regulation and all the coercive aatwiwhich may derive from the
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application of the state laws, in virtue of the adhabsolute sovereignty the state
enjoys.

In fact, the right of innocent passage of the sbiphird states through the territorial
sea of a state cannot be invoked where the preesineconomic interests of the state
impose either the banning or the restriction ofigation in areas close to fixed or
mobile structures situated within the area fordkploitation of non-living resources of
the seabed and its subsoil. Moreover, the passébewhe territorial sea of foreign
vessels interfering with the activity of the oifjrcan be considered as non-inoffensive,
and can be suspended in the areas adjacent tdaitfermps, if the interference is be
considered as a threat to the security of the abstste.

Within the TS, the coastal state has wide and itididcretionary powers to regulate
navigation by imposing limitations on navigation toaffic schemes and sea lanes to
protect the safety of oil platforms, since theestiatonly required to take into account
IMO recommendations and customary navigational us#sn its territorial waters.

As regards the maritime areas situated betweemd24 nautical miles, i.e. within
the Contiguous Zone (CZ) if that is in existencgaxclaimed by the coastal state, these
come under the regulations foreseen for the EEZtl@CS, since the powers that the
Coastal State can exercise within its CZ are lichiie monitoring the observance of
national laws regarding customs duties, taxes,caestions of health and immigration
relating to the TS. No right to exploit resourcesacognized to the coastal state within
its CZ. Therefore, all economic activities, and gomstruction of artificial islands and
platforms beyond the TS, come under the reguldtothe EEZ or the CS.

When oil exploration and exploitation activitiesatecided upon or authorized by
the coastal state in areas beyond the 12 nautida$,mvithin the EEZ and/or the CS,
these are to be considered legitimate in virtuthefsovereign rights of the coastal state
over its economic resources according to Articlésabd 77 UNCLOS, but the powers
of coastal states to protect the rigs or to reguhavigation in the areas in proximity to
the platforms appear to be more limited, as wel sleal in the following paragraph.

Article 56 provides for coastal states “sovereigghts” over the living and non-
living resources of its EEZ, as well as over otletivities connected with the
exploration and economic exploitation of the zamead for “jurisdictional rights” over
the establishment and use of artificial islandstahations and structures, over scientific
research activities and the protection of the neaenvironment, thus introducing a
distinction between “sovereign rights” over resasrcand the more simple
“jurisdictional powers” attributed to the coastadtss in the other domains.

Indeed, the rights, whether sovereign or jurisdiwdl, and the related duties of
coastal states cannot be intended to be absointe, due regard to the rights and duties
of other states is expressly provided for by Aetic65, 56(2) and 58 UNCLOS.

Article 58(2) allows for the application of the prsions regarding the high seas and
the pertinent rules of international law only ifele are compatible with the EEZ
regime. The controversial nature of the EEZ wasl webwn to the drafters of the
UNCLOS, who, with the introduction of Articles 568, and 59, aimed to create a
“permanent legal arrangement” for balancing theedie interests inside the EEZ.

* This article has been written in the frameworktod Cost Action 1S1105 MARSAFENET.

1 For a deeper examination of the EEZ, see G. Amdre@he Economic Exclusive Zone’ in D. R. Rothwéll,G.
Oude Elferink, K. N. Scott, T. Stephens (ed®)e Oxford Handbook of Law of the S&uxford University Press,
2015) 159-180.

2 R. Beckman, T. Davenport, ‘The EEZ Regime ReflectidterAThirty Years’ in H. N. Scheiber, M. S. Kwond®,
Securing the Ocean for the Next Genera(Barkeley Publication, 2013) 13-68.
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Indeed, Article 59 seeks to resolve possible casflover the attribution of residual
rights and jurisdiction within the EEZ not attriledt or covered by the UNCLOS, with
reference, at the same time, to equity and teel@lvant circumstancésNevertheless, it
does not offer a definitive solution to possibleficts between coastal and third stites
nor does it call for the assumption in favour oé dreedom or power over another.

When the coastal state has proclaimed its EEZ)ehal regime of this zone will
absorb the CS legal regime, since, according ticlar66 UNCLOS, coastal states’
powers are extended to the waters superjacenttedhbed and to the seabed and its
subsoil up to a distance of 200 nautical miles ftbwn coast. The CS legal regime will
then be applied to the outer CS, if this is clairhgdhe coastal state and up to the limit
fixed unilaterally by it and accepted by the Consiua for the CS (Article 76
UNCLOS).

In the absence of the proclamation of an EEZ, tbems to be applied to the
activities of exploitation of oil and gas resourees those foreseen by the UNCLOS for
the CS (Part VI of the Convention), this being anecautomatically determined,
requiring neither effective occupation nor an ad Ipooclamation on the part of the
coastal State. This is nowadays a very rare hypaheelating to the minority of states
which have not yet proclaimed their EEZ, among tmeamy Mediterranean States.

Even when a state has powers only over its CShanihg proclaimed its EEZ, or in
the case of an outer CS, the power of exclusivéogggion is in any case limited by the
right of third states to free navigation in the eg@acent waters, and by the right to lay
pipelines and submarine cables as foreseen byléstit8 and 79 UNCLOS.

Within the EEZ and on the CS the powers of nondgmal resource exploitation
belong exclusively to the coastal state, even &t thtate does not exercise them. It

3 See D. R. Rothwell, T. Stephef@e International Law of the S¢blurt Publishing, 2010) 97; I. Shearer, ‘Ocean
management challenges for the law of the sea ifittedecade of the 21st century’ in A. G. Oudéekhk, D. R.
Rothwell (eds)Ocean Management in the 21st Century: Institutidframeworks and ResporssgBrill, 2004) 10.

4 According to some authors, the reference to eduiyrticle 59 substantially indicates that, in ttese of a dispute,
it is necessary to recur firstly to negotiationsl o consensual means of settlement, before refethie dispute to
judicial bodies. See R.R. Churchill, A.V. Low&he Law of the Seéll Ed., Juris Publishing Inc., 1999)76;
Beckman, Davenport (n 2) 12.

® R. Virzo, ‘La convention des Nations Unies sur teidde la mer et la pollution provenant d'actigiténilitaires
dans la zone économique exclusive’ in G. Andre@éneCaligiuri, G. Cataldi (eds)Droit de la mer et émergences
environnementale@Editoriale Scientifica, 2012) 255, 257; S. Kaeamgiis, ‘L’article 59 de la Convention des Nations
Unies sur le droit de la mer (ou les mystéres dwtare juridique de la zone économique exclusiv€004) Revue
Belge de Droit International 325, 392 and 402.

® Article 78 UNCLOS deals with theegal status of the superjacent waters and air spacé the rights and
freedoms of other Statesd in its first par states that “The rights af toastastate over the continental shelf do not
affectthe legal status of the superjacent waters ore@fihspace above thosaters.” And para 2 states as follows:
“The exercise of the rights of the coastal staterothe continental shelf must not infringe or réesual any
unjustifiable interference with navigation and athights and freedoms of other states as proviaedirf this
Convention”. Article 79 UNCLOS, concernir@ubmarine cables and pipelines on the continehialf sstates1. All
States are entitled to lay submarine cables arglipgs on the continental shelf, in accordance withprovisions of
this article. / 2. Subject to its right to take seaable measures for the exploration of the comtaieshelf, the
exploitation of its natural resources and the pmée, reduction and control of pollution from piipes, the coastal
state may not impede the laying or maintenanceidi sables or pipelines. / 3. The delineation efdburse for the
laying of such pipelines on the continental shelubject to the consent of the coastal stateNbthing in this Part
affects the right of the coastal state to estaldimiditions for cables or pipelines entering itsitery or territorial
sea, or its jurisdiction over cables and pipeligesstructed or used in connection with the expionabf its
continental shelf or exploitation of its resoura@sthe operations of artificial islands, instalkets and structures
under its jurisdiction. / 5. When laying submaricables or pipelines, states shall have due regarchlbles or
pipelines already in position. In particular, pbsdities of repairing existing cables or pipelineball not be
prejudiced”.
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follows that the coastal state can regulate exgtion activities according to its own
laws as also on the basis of its own economic jesliand investments.

The powers of enforcing compliance and related cjatlipowers which are to be
considered inherent in the exercise of exclusiy@aation rights, are not specified in
the UNCLOS. Even if it is most unlikely that a \atibn of exclusive non-biological
resource exploitation rights within the EEZ andtbe CS should occur, the possibility
that some illegal interference on the part of thstdtes may take place, either by their
ships or in some other way, during exploration xplatation operations, cannot be
excluded. In particular, there may be interferewtd or damage to artificial platforms
created for the purposes of the extraction of mil gas.

3. The jurisdiction of Coastal States over artifical islands and installations

The expansion in exploration and exploitation dfamd gas resources in the seabed
has led to an increase in the number of artifislainds and structures in the seas, and to
the proliferation of mobile structures positionedmarine areas which are subject to the
jurisdiction of coastal states.

If, on one hand, therefore, the coastal state baersign rights over resources, on
the other hand, its powers over artificial struetuseem to be more limited. The state
appears to have exclusive powers to regulate eafdorand exploitation structures, but
must coordinate with the rights of third party etato navigate and exercise the freedom
of the High Seas recognized within the EEZ anddBe

As for the coastal State’s jurisdictional rights tre establishment and use of
artificial islands, installations, and structurdbese are regulated by Article 60
UNCLOS. The legal regime envisaged by this provisis then appliedmutatis
mutandis to the continental shelf in accordance with thguirements of Article 80.
The rights of the coastal state relating to islaamils installations within the EEZ and the
CS are similar, with the sole difference that iis fatter zone they are far more limitéd,
since within the EEZ such islands and structures loa legitimately constructed and
used for many other purposes, such as the exjwoitat renewable energy.

According to Article 60, an almost total exclusyis accorded to the coastal state to
authorize and regulate various kinds of offshonmestrmction, their placement, and their
use within the EEZ The distinction between artificial islands, ink#bns, and
structures for all the authorized economic purp@sgsessly provided for in Article 56
and “installations and structures which may interfeith the exercise of the rights of
the coastal states in the zone” is rather vague odtah not reproduced in national
legislation? but it seems to admit, in principle, the placemsfnsuch constructions by
third states, as long as they do not interfere withrights of the coastal stafe.

" The power of establishing artificial islands oaffibrm on the CS was already provided by the 1958/€ution on
the Continental Shelf, which provided also for safebnes around the artificial islands for a maximbreadth of
500 metres.

8 See Churchill, Lowe (n 4)68.

® For national legislation not distinguishing amahg different types of constructions, see Churchilye (n 4)168;

S. Kopela, ‘The ‘territorialisation’ of the Exclu&@ Economic Zone: Implications for maritime juritn’ in
International Boundary Research Unit on ‘The State Sofvereignty’, 20th Anniversary Conference of the
International Boundary Research Unit on “The Staté Sovereignty” (1-3 April 2009, Durham, U.K))
<www.dur.ac.uk/resources/ibru/conferences/sos/ssleopaper.pdf>.

10 0On this point, see E.D. Browithe International Law of the Seaol 1 (Dartmouth, 1994) 243-244. The author
argues that the construction of those installatlmpnthird states could be for military purposes.
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The legal regime provided by Article 60 is identidar all these types of
construction, in relation both to rights and toidsit It is expressly provided that the
coastal state can exercise on those constructixciaséve jurisdiction with respect to
customs, tax, health, safety, and immigration I&ws.

Moreover, according to UNCLOS, the coastal stategre it appears necessary, may
establish reasonable safety zones around thosérwctiens, with the aim of ensuring
safer navigation, or the protection of the congtamcitself, to an extent fixed by the
coastal state and not exceeding a radius of 50fematound the constructioh.

In fact, the idea of instituting safety zones fieibse during the work of the
International Law Commission (ILC) on the legalireg of the continental shelf at the
beginning of the fifties of the XX century. Accongj to the ILC, the coastal states
should be able to establish safety zones arounot #réficial installations to a
reasonable distance, in order to protect them framgation and in consideration of the
extreme vulnerability of these constructions in$ka and of the activities of oil and gas
extraction carried out by them. For these reasafetyszones were introduced into the
1958 Convention on the CS in Article 70 which fees their maximum extension of
500 metres. The same disposition, however, implsés on the powers of the coastal
states to institute such zones insofar as they ngérfere with “recognized sea lanes
essential to international navigation”.

The 500 metre limit for the safety zone arose femmanalogy with the safety zones
foreseen for oil installations on land. Some stsidile fact, have noted that no particular
attention had been paid or studies carried outimvithe ILC or successively by the
states parties to the 1958 Convention on the C®valuate the applicability and
usefulness of the 500 metre safety limit at sea.

During the negotiations of the Third UN Confererae the Law of the Sea, the
debate on safety zones and their extension intedsifi consideration of the need to
balance general interests with the freedom of redMig, and with the interests of the
coastal state in protecting their own installatiaarel extraction activities from the
approach of more sophisticated and powerful skapk to cover 500 metres in a few
seconds. Many states, during the period of elalworatf the UNCLOS, raised the
question of the need for a greater protection tifi@al islands, particularly in the light
of the rapid technological changes in the worlchavigation, while others continued to
lay emphasis on the need to preserve liberty oigasion.

The fear that the coastal states might use the pimagetermine the extension of the
safety zone around their artificial islands in abiteary fashion produced the result that
the dispositions of previous international prowisaemained untouched. So that the
500 metre limit was confirmed by the UNCLOS, witietdifference from the 1958
Convention on the CS that there are no limits anftking of such safety zones, and,
above all, that for the first time there is a psoon for the possible extension of the
limit indicated if a general consensus in that rdgs reached.

Indeed, Article 60(5) UNCLOS also provides for attemsion of the safety zone if
authorized by generally accepted international deiesls or as recommended by the
competent international organization.

1 Article 60(2) UNCLOS: “The coastal state shall hawelusive jurisdiction over such artificial islasdnstallations
and structures, including jurisdiction with regai@ customs, fiscal, health, safety and immigratlaws and
regulations”.

12 Article 60(4) and (5). See A. Harel, ‘Preventingribrist Attacks on Offshore Platforms: Do StateséiSufficient
Legal Tools?’, (2012) 4 Harvard National Securitythal 131.
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The international organization to which this digpos refers is clearly the IMO,
which has received many requests for authorizatmextend the safety zone from
coastal states since the UNCLOS entered into fo@eer time, requests for
authorization to establish more ample safety zonasase of necessity have been put
forward, for example, by Canada, and by Brazil,clhivas initially supported by the
USA, although the latter after more careful thouginéferred to withdraw the extension
proposal® Nevertheless, to date, the IMO has never acceptggproposal to agree on
a more extended safety zone, even if the questidheoneed for extension has been
brought to the attention of the General AssemblghefIMO.

With its resolution of 19 October 1989 on “Safetynes and safety of navigation
around offshore installations and structures” (N®71 (16)) the General Assembly of
the IMO approved a series of recommendations aseldet® states on the question of
navigation in areas around offshore platforms. Tésolution is principally directed
towards flag states, which are bound to obligertiships to respect the rules of
navigation and prevention and to use the greategion and prudence while sailing in
proximity to offshore platforms. In particular, §astates must ensure that their ships do
not enter into safety zones unless explicitly ar#®enl to do so. The resolution,
furthermore, encourages coastal states to reganoédtions of safety zones under their
jurisdiction to the flag state of the ship whiclslmmmitted the violation.

In spite of the ample debate and the explicit retpief some states, the IMO has
never evaluated up to now the need or usefulnesztending, or in some special cases,
providing for the extension of, the safety zon#d), Isss has it considered it opportune to
lay down guidelines in the matter of managemerthefplatforms and their protection
from accidents of navigation.

If we look at national practices, we find that mosastal states have instituted safety
zones of 500 metres, and only in a few cases doediit seem to be exceeded in
internal law. Some states, however, have not itgdcany limit to these safety zones,
implicitly referring them to the international rdgtions applicable. There is, though, a
widespread tendency among some states to claisdjation in the matters of safety up
to a distance of 24 nautical miles from the coassuch cases the claims of the state are
aimed not only at protecting the islands and aréfiinstallations, but also at obtaining
wider powers to protect them from, and prevent,sjis violent attacks in an area
corresponding to the CZ.

Clearly, however, these are claims which exceed vghacceptable in international
law within the CZ, insofar as the states wish tplapn such zones laws which lie
outside the realms of prevention and repressiorsmiiggling, tax crimes, crimes
relating to questions of public health or immigoaticommitted within the TS. This
national practice of claiming powers not foresegntlie UNCLOS in the matter of
security beyond the TS does not seem to have ldtetiormulation of any new powers
on the basis of customary law. In any case, iisarear what would be the impact of
such claims in the matter of security on the powsfrdhe coastal states to protect
offshore platforms situated within the EEZ or oa ©S.

The recent well known case of tiectic Sunrise which we will deal with in the
next paragraph, has raised the question of thérteagy of internal Russian regulations
which provide for safety zones around their off rehplatforms of more than 500
metres, and has also brought to the attention ef ithernational community the

13 For a discussion of these proposals, see Hafed)(9 ff.
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question of the extreme vulnerability of offshorestallations, and also of the weak
powers the coastal states have to protect themeWst this case, which up to today has
already led to three decisions on the part of magonal tribunals, has convinced the
IMO of the urgency and necessity of interveningtbe question of the extension of
safety zones and of introducing explicit guidelioesthe powers of coastal states

Turning now to the duties concerning artificialaistls and installations, the coastal
state is obliged to keep third states constantigrimed about the placement of those
constructions, as well as their falling into disusexd also regarding all relevant
technical aspects, in order to ensure the safehawigation. Towards this end, Article
60(3) specifically requires dismantlement to be fgrened according to general
international standards established by internationganizations, taking into account
other possible implications concerning fisheriagtgction of the marine environment,
or other rights and duties of third states.

Inevitably, the exercise of exclusive jurisdictiaver these spaces implies an
assumption of responsibility on the part of thestalbstate for all the activities and the
events occurring on them. In this context, the tpmsiof the Court of Justice of the
European Union is worth noting. The Court stated,taccording to Articles 77, 60, and
80 UNCLOS, an EU Member State has sovereignty itaflo@ctional and limited
sovereignty) over the continental shelf adjacerit,tand exclusive jurisdiction over the
artificial islands and installations positioned ianConsequently, the “work carried out
on these fixed or floating installations [...] islbe regarded as work carried out in the
territory of that state for the purposes of apgylBU law” and in particular EU law
provisions designed to ensure the freedom of mowneofepersond?

4. The limits of the powers of the Coastal State ev offshore platforms in recent
practice

The features of artificial constructions at seaywa#l as their legal implications, vary
dramatically according to their characteristics aadhe function to which they are
destined. Looking, then, at oil, gas, or renewadlergy platforms, the extent of the
enforcement powers of coastal States over these ikas recently caused concern and,
in particular, the question of their protection arfdheir environmental impact is likely
to lead to significant developments in the EEZ leggime. The major and irreparable
damage to the environment which occurred in the adsthe 2010 explosion of the
British PetroleunDeepwater Horizomplatform in the Gulf of Mexico, drew attention to
the particular vulnerability of such installationacluding the possibility of terrorist
attacks:®

Then, the 2013 seizure of the Greenpeace védhélArctic Sunrisg and of the
activists protesting against the Gazprom oil rigthe Russian Arctic EEZ, raised a
number of questions about the extent of coasta¢ staforcement powers to protect
offshore platforms® Indeed, upon the Netherlands’ request for promisianeasures as
the flag state of th&1/V Arctic Sunrisethe ITLOS ordered that th&rctic Sunriseand

14 Court of Justice of the European UnioA, Salemink v Raad van bestuur van het Uitvoerimsgsint
werknemersverzekeringe@-347/10, judgment of 17 January 2012.

B Harel(n 12) 131; S. Kaye, ‘Threats from the Global Commd?roblems of Jurisdiction and Enforcement’, (2007
8 Melbourne Journal of International Law, <law.uelmedu.au/__data/assets/pdf_file/0020/1683101/lgalfe

18 A, G. Oude Elferink, ‘The Arctic Sunrise Incidert: Multi-faceted Law of the Sea Case with a HumanhRig
Dimension’, (2014) 29 International Journal of Mariand Coastal Law 244, 250 and 256.
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all detained persons be releadétut did not rule on the merits of the dispute test
the Netherlands and Russia or on the lawfulnesthefseizure and detention of the
vessel and of the 30 volunteers, most of whom warested on board tharctic
Sunriseoutside the 500-metre safety zone establishedusgiR around its platforni.

The order of the ITLOS did not deal with the medfghe dispute, that is to say the
legitimacy of the coercive acts on the part of fhessian authorities towards thAectic
Sunriseand its crew, but this question lies at the hehthe arbitration procedure set in
motion on 4' October 2013 by the Netherlands against the Ru$&deration, in which
the latter refused to take paft.

On one side, in fact, the Netherlands complainethefviolation of the freedom of
navigation of the Greenpeace vessel within the BndSEZ, and also of the violation
of individual freedoms laid down in internationald and human rights treaties. On the
other, Russia, through sometes verbalgshas asserted the full legitimacy of coercive
actions within its EEZ if these are aimed at thetgution of economic interests
regarding the platforms, and resources of the skabe

Putting to one side the solutions offered by thbi#al Tribunal in the Award on the
Arctic Sunrise case that we will illustrate latém, the absence of any defense on
Russia’s part, and also quite apart from the outcaithe appeals made by the 30
Greenpeace activists to the European Court of HuRmyhts against Russia, for
presumed violations of Articles 5 and 10 of thedp#an Convention of Human Rights,
what comes to the fore in this matter is the vidbdity of off-shore platforms and the
considerable uncertainty that exists regardingekient of coastal State’s powers to
regulate or protect them.

The most difficult problem arising from thArctic Sunrisecase concerns the
question of enforcement powers within the EEZ, waittlin the safety zone which can
be instituted around a platform up to a maximuneesion of 500 metres.

The IMO General Assembly resolution of 19th Octob889 on “Safety zones and
safety of navigation around offshore installati@m&l structures” provided that, within
the safety zone, States must take every possiblasune to ensure that, unless
specifically authorized to do so, their ships dat mmter or cross safety zones
legitimately instituted by coastal States withireithown EEZs. This resolution also
describes some measures which should be adoptshifiy when they find themselves
in proximity to off-shore platforms, such as prudenthe observance of safe speed and
distance criteria etc.

Although these measures are contained in a recodmtien, they may be
considered as “generally accepted internationamsbron navigation in proximity to
artificial islands as set out in Article 60(6) UNOB.

7 ITLOS, ‘Artic Sunrise’ Case (Netherlands v Russian Federgfi6ase No. 22, Order of the 22 November 2013.
18 According to Article 16 of the Federal Law on Coetital Shelf, adopted on 25 October 1995, the Russia
Federation established safety zones around italiatsbns with an extension of not more than 500temse
(<www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFAES/RUS_1995 Law.pdf>). However, the
Netherlands has raised the illegality of Russia&ginelto a safety zone of three nautical miles, whigtuld be
inferred from Notices to Mariners No. 51/2011 pshéd by the Russian authorities and also from thkléo ra
communication of the Russian Federation’s Coast Gigatide M/V Arctic Sunrise that it was not permitt® enter
within a radius of 3 nautical miles around the folah. On the irrelevance of the excessive Russiaimcto a 3
nautical miles zone, see Oude Elferink (n 16) 2ZZ8K. See the text of the Arbitration Tribunal's demn on the
presumed claim to an excessive safety zone araund Hg.

19 The first decision adopted by the Arbitral Tribumeas concerning the question of Tribunal competefitie
Arctic Sunrise Arbitratior{Netherlands v RusgigAward on Jurisdiction) Case No 2014-02 (2014)yswpcacases.
com/web/sendAttach/1325>.
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What raises the greatest doubts regarding intexjioat looking at disputes like the
Arctic Sunrisecase, is undoubtedly the fact that Article 60 gime explicit description
of the enforcement powers of the coastal State sivipis which may represent a danger
to exploitation activities and/or to the platfortsdlf.

The doctrine holds, however, that these powers meisinderstood to be very wide,
since they derive from the exercise of full jurttcbn.

Article 60(4), however, gives the impression ofraifation of enforcement powers
within the safety zone, since it provides for tli®gtion of “appropriate measures” for
the safety of navigation and of the installatiothivi the safety zone and not outside it,
and therefore not beyond a distance of 500 metoes the fixed or mobile installation.

This provision means that the coastal State cabaotonsidered to enjoy all the
coercive powers necessary to prevent and représssbarmful or potentially harmful
to the economic interests or safety of a platforiicv occur outside a radius of 500
metres from that platform. Outside the safety zdhene has been instituted, the State
is thus obliged to guarantee freedom of navigatemmg would not have any great
margin of possible action to prevent interferendd wr attacks on its platforms.

In any case, Article 60(4), with the term “apprepel measures” implies a high level
of discretionary powers of the coastal State tduata the kind of measures necessary
to eliminate the unauthorized presence of foreigipssin these areas, and to prevent
any attempt at unauthorized access into the satetgs. Precautionary measures such
as the confiscation of documents of a ship founthexproximity of a platform were
adopted by Norway in 1993 in a case involving thregBpeace shifolg which was
engaged in peaceful protest activity against offrstoil drilling.

This interpretation of the enforcement powers of ttoastal State seems to be
confirmed by Article 111(2) UNCLOS which says “Thght of hot pursuit shall apply
mutatis mutandis to violations in the exclusive remmic zone or on the continental
shelf, including safety zones around continentalfsinstallations, of the laws and
regulations of the coastal State applicable in @awe with this Convention to the
exclusive economic zone or the continental shetiuiding such safety zores

Something may be deduced from the general princgdeording to which
enforcement powers may be exercised as long ashipeis inside the maritime zone
over which the State enjoys such powers. Sincetalo&sates enjoy greater powers
inside the safety zones than they do within the BEZLS, the State may be deemed
unable to exercise enforcement powers over a shgnwhat ship is outside the safety
zone.

The ruling of the Arbitral Award in thArctic Sunrisecase of 14 August 2015 enters
specifically into the questions just mentioned.plarticular, the Arbitration Tribunal
undertook to verify conformity with the disposit®nof UNCLOS and general
international law on the boarding, seizing and o&b@ of the Arctic Sunrise, and its
crew as an integral part of the ship, by the Rusaighorities.

With this intent, the Arbitral Tribunal analysed #ie possible legal grounds which
might justify the enforcement measures used by iRwgginst a ship flying the Dutch
flag while the ship was exercising its right ofdneavigation within the Russian EEZ .

In the first place, the decision of the Tribueatludes the hypothesis that Russia had
claimed a safety zone around its platform of aem@sion not allowed by international
law and therefore more than 500 metres. In fadpraling to the Tribunal, Russia had
instituted, and was exercising therein the riglmgeataining to it, a safety zone of 500
metres around the platform in question.
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From the study of the regulations and the particldgal points applicable to the
case carried out by the Tribunal, it emerges thatdoastal state enjoys full coercive
powers over foreign ships which violate their esohe jurisdiction over artificial
islands and platforms within the EEZ or on the @Ben these ships are in proximity to
islands and platforms, or inside the 500 metretgafene. Outside that limit, coercive
powers over foreign ships may be exercised onli e consent of the flag State.

Such coercive powers can be exercised, withouattigorization of the flag state, in
the case of hot pursuit which begins inside a gafehe situated within the EEZ or on
the CS. The coastal state may pursue and seizg avhith has violated the ban on
entering the safety zone of an offshore platforfmthe pursuit begins in that zone and
continues without interruption until the seizureefected. In the case in point, the
Tribunal excluded the hypothesis of hot pursuitsithe pursuit was interrupted and the
seizure of the Arctic Sunrise occurred only ondhg following the violation of the ban
on entering the safety zone.

The Tribunal then excluded that the conduct of Rlussian authorities was legal in
virtue of the powers the coastal state enjoys énrttatter of exclusive exploitation of
biological and non-biological resources, sincetibbaviour of the Greenpeace activists
and the ship itself had not led to any violationtled exclusive rights of the state, nor
had it involved any risk to the resources of th&ZEad CS.

From the perspective of marine environmental ptaieand risks of environmental
damage arising from the protest activity against éitraction platform, the Tribunal
excluded firstly, that any kind of spillage of eronmental damage had occurred within
the EEZ, and that consequently an appeal to Ar2le UNCLOS as a legal basis for
the Russian coercive action was out of the questimal secondly it excluded the
presence of any real risk of accident or other edamaging to the marine environment
deriving from dangerous manoeuvres carried outhe ¢tourse of the protest, so
considering Article 221 UNCLOS equally inapplicable

According to the Tribunal, Russia should by thamei have acquired a notable
familiarity with the forms of manifestation of pest carried out at sea against offshore
platforms in the Arctic Ocean, considering the pras cases of protest by Greenpeace
within its maritime areas, and therefore, in tightiof this experience, should have been
able to avoid catastrophic repercussions as atrestiie protest. But the decisive point
and the one most convincing for excluding the higpsis that possible environmental
risk or accident were a sufficient legal base fas$ta’s action lies in the fact that many
hours had passed between the protest activity lamaitrest and seizure of the Arctic
Sunrise, so that the risk of accident was no longgrending at the moment of the
boarding.

Nor could the special measures foreseen by Argidie UNCLOS be invoked in this
specific case, since Russia does not consider #tersvof the Barents Sea as falling
into the category of ice-covered waters.

Finally, among hypotheses of security breachesrdaya the platform considered,
excluding that of piracy which could not be invokedhis particular case, the arbitral
decision admits that, in the case of terroristckidaagainst offshore platforms, the
coastal state may adopt all preventive and repm@sseasures necessary against suspect
ships which are found within the safety zones,ugside it in the exercise of the right of
hot pursuit according to Article 111(2). This hylpesis is also foreseen by the Protocol
for the Suppression of Unlawful Acts against thée§aof Fixed Platforms Located on
the Continental Shelf (“SUA Fixed Platforms ProttzdHowever, in the case in point,
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the Tribunal not only excluded the hypothesis df pursuit, since the pursuit had been
interrupted, but also excluded the idea that Russidd have had any well founded
suspicion that they were dealing with a terrorishek, both because the protest had
been carried out in a peaceful fashion, and becaliigeir previous experience with
cases of protest by Greenpeace.

Therefore, from this decision, by which Russiaudged liable for the violation of
the freedom of navigation of the Arctic Sunrise, fiot having sought the authorization
of the flag state before applying coercive measutbgere emerges a notable
vulnerability of the offshore platforms and alsasignificant weakness of the coastal
state as regards their power to protect them.

5. Critical questions and risks connected with offsore activities in the
Mediterranean and Adriatic seas

Several critical aspects have emerged with regarithé exercise of the powers of
coastal states over offshore platforms and to thlanting of states’ sovereign and
jurisdictional rights with the freedom of navigatian the zones beyond the territorial
seas. In particular, when difficulties in interpngt international rules occur, any
possible negative impact they may have is much raeigent and risky in the case of
semi-enclosed and fragile seas. Furthermore it rhasemphasized that in a semi-
enclosed sea, such as the Adriatic, a possiblekattaainst operating offshore
installations could have serious consequenceslardfore should be prevented by all
lawful means.

The most critical issues regarding the activitiegxploration for and extraction of
hydrocarbons in the Mediterranean and Adriatic s#aghe result partly of the lack of
cooperation between coastal states in these seasfusel seas on questions of the
prevention of accidents and environmental damagé, partly to the absence of any
harmonization of state regulations or legislatiomeerning the matters of exploration,
the extraction of resources and the installatichraanagement of offshore platforms.

As far as EU Member States are concerned, the ggeseof harmonization and
technical coordination of offshore activities wamsolidated irDirective 2013/30/EU
on safety of offshore oil and gas operati6hs.

There is no lack, however, also among Member Statesnflicts, either explicit or
underlying, and even regarding oil and gas resasuiéer example, the determining of
maritime borders creates tensions in the relatiogisveen states, as in the case of
Slovenia and Croatia, whose controversy over theergegning of their respective
maritime zones remains unresolved to this day.

Relations between Malta and Italy, too, have béeeatened by the existence of a
latent conflict regarding the overlapping of somaritime areas already put into the
hands of private companies for the exploratiorafod exploitation of hydrocarbons.

From the perspective of regional cooperation fa photection of the CS, the fact
that Italy is not one of the limited number of stathat have ratified the two Protocols

20 Directive 2013/30/EU of the European Parliament arfidhe Council of 12 June 2013 on safetgftghore oil and
gas operations and amending Directive 2004/35/EQOfficial Journal of the European Uniph 178, 28 June
2013, 66 ff.

21 The Arbitration Tribunal which had been called iyrthe Parties in November 2009 halted its wotlofang the

withdrawal of Croatia from the arbitral proceedingg, the 28th July 2015, because of the violatidnhe arbitral

regulations committed by Slovenia.
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of the Barcelona Convention relevant to the prewenbf accidents and pollution

deriving from offshore activities, is symptomati€ the low level of interest in the

subject. These are the Protocol dealing with Caaipm in Preventing Pollution from

Ships and, in Cases of Emergency, Combating Patiwf the Mediterranean Sea (the
so-called Prevention and Emergency Protocol) adopte25January 2002 and which

entered into force on 17 March 2004 and the Prétéeo the Protection of the

Mediterranean Sea Against Pollution Resulting frBrploration and Exploitation of

the Continental Shelf and the Seabed and its Supte so-called Offshore Protocol),
adopted on the 14 October 1994 and which entettedfance on the 24 March 2011.
The low participation in regional sectoral agreetaaegarding the specific matter of
offshore activities would indicate that the thenfeeavironmental security does not
seem to be a priority of the Mediterranean States.

As far as the Adriatic Sea is concerned, it is \wethwn to biologists, and not only to
lawyers, for the difficulties involved in marineviing resources management and marine
biodiversity conservation in disputed areas. Theseine areas have recently been an
object of interest to the scientific community whibas launched a proposal for the
creation of Marine Peace PafésThe creation of a Marine Peace Park in the Adriati
Sea could have some implications for the existing &ture gas and oil offshore
platforms in the area.

There is another interesting development regarttiedife of the offshore platforms
which could interest the Adriatic Sea. The oil @& rigs at the end of their use should
be dismantled, as mentioned above. Neverthelesasibeen observed that the practice
of abandoning the rigs, without dismantling thenas hproduced in some cases
interesting consequences for the marine ecosystainhas raised the issue of the
possible re-use of platforms as artificial re€fScientific discussion on the unexpected
effects of accidental sinking or voluntary abandentrbegan after the tragic case of the
wreck of the Paguro Agip platform, which sank ie tiorthern Adriatic Sea in 1965%.

Many years after this accident, thanks to the etkmeal aquatic life which
developed in the artificial reef, the wreck of tRaguro platform has turned into a
popular destination for sport divers. Indeed, imeocases new and rare ecosystems
have grown up around rigs which are themselveshyaft protectiorf>

22 5ee P. Mackelworth, D. Holcer, B. Lazar, ‘Using senvation as a tool to resolve conflict: Establighihe Piran—
Savudrija international Marine Peace Park’, (2@3Marine Policy 112.

2 M. Ponti, M. Abbiati, V. U. Ceccherelli, ‘Drillingplatforms as artificial reefs: distribution of mabenthic
assemblages of the “Paguro” wreck (northern Adri&ga)’, (2002) 59 ICES Journal of Marine Scien@&l6. The
authors argue as follows on the biological charagesirring to the ecosystem on the wreck of an laitf@rm: “The
offshore wreck of the “Paguro” drilling platformsal hosted a rich fauna, presumably reflecting & Isiguctural
complexity as well as its wide bathymetric range.][This is important in light of potential re-usef o
decommissioned platforms as artificial reefs in tiogthern Adriatic Sea, because an appropriateod@pstrategy
should take into account these effects”.

24 The accident, during the drilling for a new sauof methane, caused the offshore platf@aguroto explode and
sink to the bottom of the sea. This tragedy alstsed the death of three persons. The sunk plaifolocated now at
12 miles away from the port of Marina di Ravenna depth of 25 metres.

% gsee also the idea of using the ENI offshore platéoin Adriatic by decommissioning them onto thabssl
(sinking) in order to create a series of “hot spaftsnarine biodiversity” (see L. VignolDisposal of the Adriatic
Offshore Platforms: An Opportunity for the Protecti of Nature and the Coastal Tourism
<www.projectaware.org/video/disposal-adriatic-offedrplatforms-opportunity-protection-nature-and stak
tourism>).
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1. Introduction

The accident occurred, on 20 April 2010, on tbheepwater Horizonplatform
exploiting theMacondowell in the Gulf of Mexico, is not the first andnfortunately,
the last of such disasters to take place duringhoffe operations. But the explosion and
fire of this platform have undoubtedly contributiedthe awareness of the international
community about the dangers inherent in such dietsyinow possible in increasingly
difficult and, therefore, more and more dangeraus rgssky conditions. Worldwide, the
Deepwater Horizoraccident has revealed to the public opinion aakestolders all the
environmental challenges of offshore operationsl, laas pointed out the need to fight
against subsequent marine pollution, both functioaad accidental, improving
industrial safety and response capabilities. Thiscgss of awareness rising was
particularly important in the Mediterranean region.

Up to now, the oil and gas industry is not as vesliablished in the Mediterranean
Sea as in other parts of the world, but the nunolbeffshore installations is increasing
and future perspectives exist. Furthermore, nevosiephave been discovered that may
be exploited, since deep and even ultra-deep rdyilE now possible. But the risks
involved in a fragile and semi-enclosed sea wiibrsi activity, as the Mediterranean,
are even more important. Indeed, a disaster oratfoph in the region would have a
dramatic effect and irreversible consequences,usecaf the small size of the basin and
the low rate of water renewal.

Obviously, these risks are also of great concetheénAdriatic Sea, a semi-enclosed
sea in a semi-enclosed Seand lonian Sea, where offshore exploration andoéspion
are already a reality.Albania, Bosnia and Herzegovina, Croatia, ltal@reece,
Montenegro and Slovenia are involved as borderiageS, as well as all Mediterranean
States and the EU, since four of the seven ripasi@also Member States, and as
shown by the Maritime Strategy for the Adriatic dadian seas.

From the vantage point of legal governance, enuremtal challenges of offshore
activities in the Mediterranean Sea, and especiallyuch a semi-enclosed sea as the

1 0n legal challenges, cf N. Ros, ‘Exploration, Exfgition and Protection of the Mediterranean ContiakBhelf’ in
C. Cinelli, E.M. Vasquez Gomez (edd}egional Strategies to Maritime Security: a CompaeatPerspective
(Valencia, 2014) 101-132; N. Ros, ‘Quel régime dique pour I'exploitation offshore en Méditerranég2015)
XXXIII Annuaire de Droit Maritime et Océanique 205.

2 See A. Caligiuri, ‘La gouvernance de la mer Adga#’ in N. Ros, F. Galletti (eds)e droit de la mer face aux
Méditerranées. Quelle contribution des mers semies au développement du droit international demker?
(Napoli, 2016 — forthcoming).

% See in thig/olume A. Prontera, ‘The Old and the New Policies antities of Offshore Hydrocarbon Development
in the Adriatic and lonian Seas’.
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Adriatic Sea, or even in the lonian Sea, are touhderstood both according to
International and EU lafv Of course, international law approach is maimlgused on
environmental protection in a regional sea syst&/nwhen EU law is more dedicated
to industrial safety in an Economic Integration @nigation (2).

2. In international law: environmental protection in a Regional Sea System

In order to face environmental challenges of offshactivities in the Mediterranean
Sea, international law relies first on the conwemai framework of the Barcelona
System (2.1.), involving the twenty-one borderintat&s and the EU, and more
specifically on the governance framework of thesBéire Protocol (2.2.).

2.1. The conventional framework of the Barcelonst&y

The Barcelona Convention and Protocols (a) constithe legal dimension of the
Mediterranean Action Plan, developed in the framéwof UNEP, according to
international law and United Nations cooperatioingiples® Dealing with offshore
activities, the Mediterranean System appears reploneering with a dedicated
conventional act, the 1994 Offshore Protocol (b).

a) Barcelona Convention and Protocols
The Barcelona Convention is an umbrella-treatyit(idannot be dissociated from its
seven Protocols, with which it forms a global regibsystem (ii).

1) An umbrella-treaty

The first Convention for the Protection of the Mediterranég@aagainst pollution
was signed on 16 February 1976, and entered imt® fon 12 February 1978; at the
time being, the Mediterranean System was thetbrsfdopt a legal act in the framework
of UNEP Regional Seas System. In the aftermath hef Rio Conference, the
Contracting Parties have decided to negotiate aanded version of the text; the
Convention for the Protection of the Marine Envinment and the Coastal Region of the
Mediterranean adopted on 10 June 1995 and entered into forc@ duly 2004, is an
umbrella-treaty integrating all the Rio outcomes and intending tet sip an
environmental and sustainable governance.

The Barcelona Convention especially refers to firecautionary principle” (Article
4(3)(a)), “the polluter pays principle” (Article 3Y(b)), and to “environmental impact
assessment” (Article 4(3)(c) and (d)), “integraidnagement of the coastal zones”
(Article 4(3)(e)), “best available techniques” aridest environmental practices”
(Article 4(4)(b)), and integrates the new requiretsen the field of Public Information
and Participation (Article 15). It intends to figligainst all the forms of marine

4 N. Ros, ‘La réglementation euro-méditerranéenne detivités offshore’, (2015) Diritto del Commercio
Internazionale 121; L. Schiano di Pepe, ‘Offshateand gas operations in the Mediterranean Seatlaggy gaps,
recent developments and future perspectives’ daste Ruiz, V. Bou Franch (edBerecho del Mar y Sostenibilidad
ambiental en el Mediterrane/alencia, 2014) 363-387; L. Schiano di Pepe,einational Marine Environmental
Law and the EU: An Adequate Framework to Addresd@r@nmental Emergencies?’ InGovaere, S. Poli (eddtU
Management of Global Emergencies: Legal FrameworkClombating Threats and Cris¢keiden/Boston, 2014)
Chapter 14, 298-303.

® See Mediterranean Action Plan official website wswunepmap.org>.
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pollution, including Pollution Resulting from Exphtion and Exploitation of the
Continental Shelf and the Seabed and its Subsailpasified by Article 7, and “to
protect and preserve biological diversity” (Articl®), in the framework of a global
regional system.

i) A global regional system

With its seven thematic Protocols, all in force ceinMarch 2011, it forms a
comprehensive legal system, at the Mediterraneale,saddressing the different forms
of pollution and environmental challenges. Accogdio Article 29 of the Convention,
the relationship inside the system is founded tmcdold principle: a Contracting Party
to the Convention has to adhere to at least onteoProtocols; and conversely it is
necessary to be a Contracting Party to the Conwendi ratify one of the Protocols.

The seven specialized Protocols develop the obgstiand principles of the
Convention: Protocol for the Prevention of Pollution in the Miedranean Sea by
Dumping from Ships and Aircrafadopted in 1976 and entered into force in 1978;
Protocol Concerning Cooperation in Preventing Ptabta from Ships and, in Cases of
Emergency, Combating Pollution of the Mediterranes@a adopted in 2002 and
entered into force in 2004 Protocol for the Protection of the MediterraneanaSe
against Pollution from Land-Based Sources and At/ adopted in 1996 and entered
into force in 2008 Protocol Concerning Specially Protected Areas aridldgjical
Diversity in the Mediterraneanadopted in 1995 and entered into force in 1999;
Protocol for the Protection of the MediterranearaSaainst Pollution Resulting from
Exploration and Exploitation of the Continental 8tend the Seabed and its Subsoill
adopted in 1994 and entered into force in 2rbtocol on the Prevention of Pollution
of the Mediterranean Sea by Transboundary Movenwrtazardous Wastes and their
Disposal adopted in 1996 and entered into force in 20@P&tocol on Integrated
Coastal Zone Management in the Mediterraneadopted in 2008 and entered into
force in 2011.

It is obvious that several of these Protocols bta&napplicable to oil and gas
exploration and exploitation in the MediterraneaeaSbhut one of them is even
especially devoted to this specific issue: the 19%4hore Protocol.

b) The 1994 Offshore Protocol

The Protocol for the Protection of the Mediterran&a against Pollution Resulting
from Exploration and Exploitation of the Contindnghelf and the Seabed and its
Subsoil is a dedicated conventional act (i) esplgctealing with offshore activities,
and an integrated conventional act (ii) in the Medanean System.

® Article 7 (Pollution Resulting from Exploration artkploitation of the Continental Shelf and the Sehbed its
Subsoil): “The Contracting Parties shall take alpraypriate measures to prevent, abate, combat atitetdullest
possible extent eliminate pollution of the Mediterean Sea Area resulting from exploration and ébgion of the
continental shelf and the seabed and its subsoil”.

" Indeed, the amended Protocol for the PreventionEdimination of Pollution in the Mediterranean SseDumping
from Ships and Aircraft or Incineration at Sea, @téd in 1995, is now the only one of the new Bama&IBrotocols
not to be in forcé

8 Replacing the Protocol Concerning Cooperation in Gaing Pollution of the Mediterranean Sea by Oil attuer
Harmful Substances in Cases of Emergency, adopte@d7ié and in force since 1978.

® Replacing the Protocol for the Protection of thediranean Sea against Pollution from Land-Basestc®s,
adopted in 1980 and in force since June 1983.

10 Replacing the Protocol concerning Mediterranearci@pig Protected Areas, adopted in 1982 and indasince
1986.
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i) A dedicated conventional act

It's important to point out that there is no unsa&rconvention on this topic, and that
the Mediterranean Protocol is thus also one ofwlzeonly existing treaties in the world
currently dealing with offshore activities. It ispicularly interesting to note that the
other conventional act relating to offshore operadiis also part of a regional legal
system adopted in the framework of UNEP Regionas3erogram. It is thErotocol
Concerning Marine Pollution Resulting from Explacet and Exploitation of the
Continental Shelfadopted on 29 March 1989 and entered into forcd© February
1990, in the framework of th£978 Kuwait Regional Convention for Cooperation on
the Protection of the Marine Environment from Pttin, in the ROPME Sea Aréa,
including the Persian Gulf and the Sea of Omaeg#&on where offshore issues are very
important.

This aspect reinforces the vanguard and pioneelimgnsion of thd’rotocol for the
Protection of the Mediterranean Sea against PablutResulting from Exploration and
Exploitation of the Continental Shelf and the Seladied its Subso#&dopted in Madrid
on 14 October 1994nd entered into force on 24 March 2011. The ideauch a
protocol was first suggested in 1985, during tfié4dinary Meeting of the Contracting
Parties to the Barcelona Convention (CoP 4), wHé&hore activities were not yet so
developed in the region, and precisely in ordebaaable to anticipate future industrial
developments and their environmental impacts, tpkmo consideration the extreme
vulnerability of the Mediterranean Sea. A projeetsvelaborated according to Article 7
of the Barcelona Convention, and in 1993 the Caled@ded to convene an international
conference in Madrid in 1994; thereby, the Protagat conceived and adopted as an
integrated conventional act.

i) An integrated conventional act

This is part of the pioneering dimension of thet®eol, adopted in 1994 to be a
component of the new framework integrating the Ribcomes, and explains that the
Offshore Protocol is integrated in the Mediterrane&ystem, both normatively and
institutionally.

In addition to the Barcelona Convention and itsddt7, the Offshore Protocol also
refers to two other Protocols, now replaced in rtHatest version by the 1995
Convention, thel995 Protocol Concerning Specially Protected Araasl Biological
Diversity in the Mediterranegnand the2002 Protocol Concerning Cooperation in
Preventing Pollution from Ships and, in Cases okEmancy, Combating Pollution of
the Mediterranean Sed\s regards relationship with the Specially Prte#dcAreas and
Biodiversity Protocol, the cross-interpretation thie 1995 Protocol and the 1994
Protocol implies that offshore activities are nat principle prohibited in specially
protected areas; only protection measures mayKas taccording to international law,
and as provided for in Article 6 of the SPA Protdtor in Article 21 of the Offshore
Protocol** Concerning the Prevention and Emergency Prottivelsynergy results first

1 See ROMPE - Regional Organization for the Proteaifche Marine Environment official website: <ropimey>.
Member States of ROPME are Bahrain, Iran, Iraq, Kyv@inan, Qatar, Saudi Arabia and the United Aralir&es.
12 See especially, Article 6 (Protection MeasureShe* Parties, in conformity with international lawdataking into
account the characteristics of each specially ptetearea, shall take the protection measuresrestjun particular:
[...] (e) the regulation or prohibition of any actiiinvolving the exploration or modification of theoil or the
exploitation of the subsoil of the land part, tlealsed or its subsoil”; and also Article 6(b), () and (i).

13 Article 21 (Specially Protected Areas): “For theotection of the areas defined in the Protocol eoming
Mediterranean Specially Protected Areas and angrahea established by a Party and in furtheraftkeogoals
stated therein, the Parties shall take special uneasin conformity with international law, eitherdividual or



Environmental Challenges of Offshore Activitie$nternational and EU Law 207

from some cross-references with the Offshore Pobtdaut proceeds primarily of the
logical approach governing the fight against padlot as suggested by Articles 16
(Contingency planningf and 18 (Mutual assistance in case of emergéhay)the
Offshore Protocol, or Article 9(4) of the Prevemti@and Emergency Protoc$l.
Thereby, in case of emergency, the rules applicabtbe field of offshore operations
appear largely developed by analogy with the leggime of maritime safety, older and
therefore more complete.

The systemic integration has also an institutiotiahension, since the Offshore
Protocol gives an operational role, in case of gewmcy, to the Regional Marine
Pollution Emergency Response Centre for the Meditean Sea (REMPEE).
REMPEC was established in 1976 in order to be tRegfonal Centre” of the
Prevention and Emergency Prototolpgically it has a strong experience in the fight
against accidental pollution and emergency respofise Offshore Protocol gives an
explicit role to REMPEC, regarding Mutual assistame case of emergency (Article
18)*° and Transboundary pollution (Article 26(3%).In practice, and despite the
financial difficulties encountered by UNEP/MAP, REEEC actually seems intended to
play an even greater role within the governancaméwaork of the Offshore Protocol.

through multilateral or bilateral cooperation, t@yent, abate, combat and control pollution arigiogn activities in
these areas. In addition to the measures refeaed the Protocol concerning Mediterranean SpeciBliotected
Areas for the granting of authorization, such measumay include, inter alia: (a) Special restricsimr conditions
when granting authorizations for such areas: (B fpreparation and evaluation of environmental imhpasessments;
(i) The elaboration of special provisions in suaheas concerning monitoring, removal of installadicand
prohibition of any discharge. (b) Intensified exeba of information among operators, the competetiaities,
Parties and the Organization regarding matterstwimay affect such areas”.

14 See especially para 1: “In cases of emergencyCiietracting Parties shall implement mutatis mutaribles
provisions of the Protocol concerning Cooperatio@@mbating Pollution of the Mediterranean Sea bya@d other
Harmful Substances in Cases of Emergency”.

15 See in particular: “For this purpose, a Party \whis also a Party to the Protocol concerning Codioeran
Combating Pollution of the Mediterranean Sea byadill other Harmful Substances in Cases of Emergdmaly s
apply the pertinent provisions of the said Protacol

16 “In accordance with the relevant provisions of Bmtocol for the Protection of the Mediterraneaa ®gainst
Pollution Resulting from Exploration and Exploitatiof the Continental Shelf and the Seabed and is@k each
Party shall issue instructions to persons havirgygs of offshore units under its jurisdiction tepaoe to it by the
most rapid and adequate channels in the circunessafmlowing reporting procedures it has presctjl@l incidents
which result or may result in a discharge of oihazardous and noxious substances”.

17 See REMPEC official website: <www.rempec.org>.

18 Article 1 Definitions (f) of the 2002 PreventiondaEmergency Protocol: “Regional Centre’ means fRedional
Marine Pollution Emergency Response Centre for tlelidrranean Sea” (REMPEC), established by Resol@tion
adopted by the Conference of Plenipotentiaries@fQbastal States of the Mediterranean Region onrtited®on of
the Mediterranean Sea at Barcelona on 9 Februarg,1®fich is administered by the International Maré&
Organization and the United Nations EnvironmengPamme, and the objectives and functions of whrehdafined
by the Contracting Parties to the Convention”.

¥ cases of emergency, a Party requiring assistam order to prevent, abate or combat pollutiesulting from
activities may request help from the other Partieither directly or through the Regional Marine Btdin
Emergency Response Centre for the Mediterranean FERIREC), which shall do their utmost to provide the
assistance requested”.

20 «1f 3 Party become aware of cases in which theimeaenvironment is in imminent danger of being dgeus or
has been damaged, by pollution, it shall immedyatetify other Parties which in its opinion aredii to be affected
by such damage, as well as the Regional Marine fRoillEmergency Response Centre for the MediterraSesn
(REMPEC), and provide them with timely informatiorattwould enable them, where necessary, to takeopppte
measures. REMPEC shall distribute the informatiomédiately to all relevant Parties”.
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2.2. The governance framework of the Offshore Rrito

More than twenty years after its adoption, thes@dire Protocol appears a global and
ambitious Protocol (a), because it is still piomsgrand definitely oriented towards a
legal governance (b) of these activities in the Mgthnean Sea.

a) A global and ambitious Protocol
The 1994 conventional act comprises 32 articles7aannexes; it is characterized by
a high level of requirements (ii) supported by lggal scope of the Protocol (i).

i) The legal scope of the Protocol

From the vantage point of geography, and contrarywhat might suggest the
reference to the continental shelf in the titletioé Protocol, it encompasses all the
Mediterranean areas likely to be affected by aupolh resulting from offshore
activities. Article 2 sets the Geographical coveragmprising “the Mediterranean Sea
Area”, as defined in Article 1 of the Barcelona @ention, that is to say all the
maritime waters of the Mediterranean Sea, the pental shelf and the seabed and its
subsoil, on the seaward and landward sides ofdkelimes, and extending in the case of
watercourses up the freshwater limit, with the pobty for the Parties to include also
area wetlands or coastal areas of their territory.

As regards the activities, the Offshore Protocasl a holistic approach of offshore
operations; pursuant to Article 1(d), the convamdio definition of “activities
concerning exploration and/or exploitation of teeagurces in the Protocol Area” is very
broad including upstream and downstream operat®risntific research, all the forms
of exploration (“seismological activities; survegbthe seabed and its subsoil; sample
taking; exploration drilling”) and the global prase of exploitation, from the
establishment of an installation to its remo¥alfrom drilling to transportation
(“establishment of an installation for the purpa$eecovering resources, and activities
connected therewith; development drilling; recoverfreatment and storage;
transportation to shore by pipeline and loadinghips; maintenance, repair and other
ancillary operations™§?

Finally, “all mineral resources” are concerned, &tlter solid, liquid or gaseou$®.
Therefore, the Protocol is not only applicable émwentional oil and gas activities; its
material scope would include, for example, methaydrates and rare earths for which
some serious prospects exist in the Mediterranean.

In addition, the broad scope of the Offshore Praoltax associated with kigh level
of requirements.

i) A high level of requirements
Although the Protocol is now twenty years old atiatrefore, cannot integrate the
latest legal and technological innovations, or sgbhgent requirements, it still appears

2L Article 20 is especially devoted to Removal of afistions.

22 The definition of “installation”, in Article 1(f)strengthens this comprehensive approach: “iratialt’ means any
fixed or floating structure, and any integral pareof, that is engaged in activities, includingarticular: (i) Fixed
or mobile offshore drilling units; (ii) Fixed ordating production units including dynamically-pasited units; (iii)
Offshore storage facilities including ships usedtfas purpose; (iv) Offshore loading terminals arahsport systems
for the extracted products, such as submarineipigsel(v) Apparatus attached to it and equipmenttfe reloading,
processing, storage and disposal of substances/eehfimm the seabed or its subsoil”.

2 Cf Article 1(c).
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pioneering and characterized by a high level ofuiregnents for the Parties and
operators. Indeed, it was conceived to be intedrate¢he new legal framework of the
1995 Barcelona Convention, in conformity with the Rontribution, and to anticipate
the future industrial development of offshore opiers in the Mediterranean. The legal
ambition of the Protocol is still to be underlinegljen if a lot of its dispositions are
mere soft law, a common defect in the BarcelonaggysSome examples of ambitious
provisions can be cited, such as: written authtiomafor exploration and exploitation
(Articles 4, 5 and 6); sanctions for breaches ofvemtional obligations (Article 7); use
of the best available techniques and standardsrimmize the risk of pollution (Article
8); environmental impact assessments (Article aj1)@nd Annex 1V); mutual
assistance in cases of emergency (Article 18); vainof installations (Article 20);
insurance and other financial security to coveiligy (Articles 5 (1)(i), and 275*

Actually, this high level of requirements is theason of the low level of
ratifications, particularly by European States, @nelxplains the late entry into force,
especially because of the compulsory insurancegeiddthis disposition is the most
criticized because most of the States are reludtamcrease the obligations of their
industrial sector. Adopted in 1994, the OffshoretBcol has entered into force only in
2011, with the six ratifications of Albania, Cyprusbya, Morocco, Syria, and Tunisia.
Although the EU has now accessed to the PrototsolMember States don’t manifest
their intention to ratify the Protocol in the ndature: Croatia, Greece, lItalia, Malta,
Slovenia, and Spain have signed, when France h#iseneigned nor ratified; and
outside the EU, the situation is not so differdatael and Monaco have signed, but
Algeria, Bosnia and Herzegovina, Egypt, Lebanon,nMpegro, and Turkey have
neither signed nor ratified ... Nevertheless, thedMerranean System is evolving
towards a legal governance.

b) Towards a legal governance

The 10" Meeting of the Focal Points of the Regional Marh@lution Emergency
Response Centre for the Mediterranean Sea (REMRt@yened a couple of weeks
after the entry into force of the text, in May 208 had already largely addressed the
issue of the future of the Protocol (ii), but thmplementation of the Protocol (i)
initiated a year later is still ongoing.

i) The implementation of the Protocol

The official process of implementatidiegan during the CoP 17 of the Barcelona
Convention, in February 2012, with the adoptiorihaf Decision 1G.20/12Action Plan
to implement the Protocol of the Barcelona Conwntoncerning the Protection of the
Mediterranean Sea Against Pollution Resulting fremploration and Exploitation of

24 Concerning the Protocol and its legal contributihE. RaftopoulosSustainable Governance of Offshore Oil and
Gas Development in the Mediterranean: Revitalizimg Dormant Mediterranean Offshore Protacol MEPIELAN
E-Bulletin, 19 August 2010, <www.mepielan-
ebulletin.gr/default.aspx?pid=18&Categoryld=4&Ar&td=29&Article=Sustainable-Governance-of-Offshorig-O
and-Gas-Development-in-the-Mediterranean:-Revitadizhe-Dormant-Mediterranean-Offshore-Protocol>; L.
Schiano di Pepe, ‘Offshore oil and gas operationthé Mediterranean Sea: regulatory gaps, recerglaigments
and future perspectives’ in J. Juste Ruiz, V. Bownéma(eds)Derecho del Mar y Sostenibilidad ambiental en el
Mediterraneo(Valencia, 2014) 371-375.

5 N. Ros,’La dixiéme réunion des Correspondants du RE®MP(2010) XV Annuaire du Droit de la Mer 311.
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the Continental Shelf and the Seabed and its SudjsHiis decision obviously urges
the Contracting Parties who have not yet done gattty as early as possible with the
view to having the Protocol entering into force &l the Parties and beginning “to
produce beneficial effects at the earliest possimement”. More concretely, the
Decision also establishes ad hocworking group coordinated by REMPEC, in order
to prepare an in depth assessment and stock takialysis of the existing practical
measures and mainly to develop a dedicated Actiam. P

Three meetings of the Offshore Protocol Working@x were convened, in June and
December 2013, and June 2014. THeVBeting has agreed on a revised draft Offshore
Action Plan to be definitively adopted by CoP?1Qentatively convened in February
2016 in Greece. The Action Plan and its future enpntation are to be developed by
reference to new environmental law principles, sagntegration principle, prevention
principle, precautionary principle, polluter-paysngiple, ecosystem-based approach,
principle of public participation and stakeholdewolvement, sustainable production
and consumption principle. The Action Plan stateedgeneral objectiveshemselves
detailed in specific objectivessetting-up a governance framework to support the
implementation of the Action Plan and the adoptienforcement and monitoring of
regional standards, procedures and rules; defioamgmonly agreed regional offshore
standards and guidelines to be integrated and aseational level, and develop, in
conformity with EcAp® and its relevant indicators, a regional commontyead
reporting and monitoring for the Action Pl4h.

On a recommendation of the® 10ffshore Protocol Working Group Meeting,
highlighting the need for the establishment ofgutar regional forum to address issues
on offshore activities at the regional level, Dams|G.21/8 of the CoP 18 has
established the Barcelona Convention Offshore @il @as Group (BARCO-OFOG},
in order to serve as an advisory body to the Cotitrg Parties to the Barcelona
Convention as regards the Offshore Protocol; piignaomposed of representatives of
the Contracting Parties to the Convention, deseghdily the MAP Focal Point as
National Offshore Focal Point, BARCO-OFOG is to beanced through extra
budgetary resources and is not yet constituted.

Moreover, in the current economic context, inahgdthe internal financial crisis of
the MAP, it is not only the implementation but atbe future of the Protocol that are
conditioned by economical parameters.

26 Report of the 1% Ordinary Meeting of the Contracting Parties to @@nvention for the Protection of the Marine
Environment and the Coastal Region of the Mediteaarand its Protocols, Paris, Franceé™1a" February 2012,
UNEP(DEPI)/MED 1G.20/8, 14 February 2012, Part hn&x |l Thematic DecisionDecision 1G.20/12, 217-218.

2 Report of the 4 Offshore Protocol Working Group Meeting, Attardalth 17-18 June 2014, REMPEC/WG/35/6,
31 July 2014.

28 Ecosystem Approach in the Mediterranean ProjecA(EMED), Implementation of the Ecosystem ApproéeA)

in the Mediterranean by the Contracting Partieh@dontext of the Barcelona Convention for the Ptmeof the
Marine  Environment and the Coastal region of the iMednean and its Protocols,
<ec.europa.eu/environment/marine/pdf/implementataAp.pdf>, in particular at 14.

2 Reviewed Draft Offshore Action Plan adopted by #feOffshore Protocol Working Group, Malta, 17-18 June
2014, REMPEC/WG.35/5, 31 July 2014.

%0 Decision 1G.21/08Follow up actions regarding the Offshore Protocoliée Plan Report of the 18 Ordinary
Meeting of the Contracting Parties to the Convenf@rthe Protection of the Marine Environment and @oastal
Region of the Mediterranean and its Protocols, Bth{Turkey), 3-6 December 2013 UNEP(DEPI)/MED IG2,

16 December 2013, Annex Il — Thematic Decision$-179.
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i) The future of the Protocol

The future of the Protocaotlies first on the effective adoption of this AwstiPlan in
February 2016, during the CoP 19 of the Barcelooav€ntion and Protocols.

Some States, such as Israel, were initially inofaef a revision of the Offshore
Protocol, considered to be obsolete; but sincelth@ffshore Protocol Working Group
Meeting, there was a general consensus that suopteom should not be considered as
it would take too long time and move the Contragtirarties backward on the process
of implementation. Nevertheless, and even if thglemge and content of the twenty
year-old Protocol, can be interpreted in line afags best practices when the need for
guidelines should arise, it seems necessary, withoasidering the revision of the
Protocol, to update some provisions especiallyhim Annexes. In this context, th& 3
Meeting of the Offshore Protocol Working Group h@sommended to mandate a
correspondence group composed of the seven Cangdearties to the Protocol, with
the support of Contracting Parties to the Barcel@uavention which have not yet
ratified the Protocol, to propose amendments toPtfmtocol and to the Annexes to be
adopted by at least six Parties, correspondingreetfourths of the Contracting Parties,
respectively pursuant to Articles 22 and 23 of tBarcelona Conventiofl.
Amendments should be rapidly adopted, while the bemof Parties is still limited and
the three-fourths majority vote, legally necessaryyiori easier to obtain, in order to
enter into force afterwards automatically for eaelw Contracting Party.

Some issues are still pending, either deliberarbtluded from the legal scope of the
Action Plan, or not yet decided by the Contractifayties. For example, taking into
consideration that Article 27 of the Offshore Poatioonly states an undertaking “to
cooperate as soon as possible in formulating armptad) appropriate rules and
procedures for the determination of liability anoimpensation for damages resulting
from the activities dealt with in this Protocolt,was originally decided not to include
these issues in the scope of the Action Plarhe 3 Offshore Protocol Working Group
Meeting has only decided to mandate the UNEP/MAPRg Group of Legal and
Technical Experts to assess the implementationhef Guidelines on Liability and
Compensation for Damage Resulting from Pollutiorihaf Marine Environment in the
Mediterranean Sea Area, adopted in 2008 by CoP® 165 offshore exploration and
exploitation activities?

The future of the Offshore Protocol and its Medaaean governance framework,
including implementation activities, depends on dmidissues and relies on the
establishment of “a financial mechanism for the lenpentation of the Offshore Action
Plan” as provided by Specific Objective 4 of thetigi Plan® It has been proposed

31 Report of the *§ Offshore Protocol Working Group Meeting, Attardalth 17-18 June 2014, REMPEC/WG/35/6,
31 July 2014, 5, para 31-32.

32 On the actuality of these topics, see in ¥idumeL. Schiano di Pepe, ‘Liability and Compensation Bramage
Caused in Connection with Offshore Oil and Gas Atitis: A Work in Progress’.

33 Report of the 180rdinary Meeting of the Contracting Parties to then@mtion for the Protection of the Marine
Environment and the Coastal Region of the Mediteaarend its Protocols, Almeria, Spain, 15-18 Jan2&§8,
Annex V, Decision IG 17/45uidelines for the Determination of Liability and@pensation for Damage resulting
from Pollution of the Marine Environment in the Medanean Sea Areal33-140; see T. Scovazzi, ‘The
Mediterranean Guidelines for the Determination n¥iEonmental Liability and Compensation: The Negitias for
the Instrument and the Question of Damage that Ca@d@epensated’, (2009) 13 Max Planck Yearbook of éthit
Nations Law 183.

34 Report of the 4 Offshore Protocol Working Group Meeting, Attardalth 17-18 June 2014, REMPEC/WG/35/6,
31 July 2014, 5, para 29-30.

3 Report of the 8 Offshore Protocol Working Group Meeting, Attardalth 17-18 June 2014, REMPEC/WG/35/6,
31 July 2014, 8, para 58-65.



212 Nathalie Ros

that the Offshore Action Plan Fund structure coblel managed by a Financial
Committee and would exclusively be used for thelemgntation of the Action Plan,
and not for liability and compensation; the firstimation of the budget is two million
Euros, but obviously it should be carefully review&his mechanism was compared
with the International Oil Pollution Compensationnés financed by oil receivers
through its Parties, and it was underlined thahquocess should not require any extra
costs for public governance. Nevertheless, it igials that the financing of offshore
governance cannot and should not be too heavilergnt on direct and indirect
contributions of the oil and gas industry.

In this context, political and financial suppofttbe European Commission is more
important than ever, as the contribution of EU law.

3.In EU law: industrial Safety in an Economic Integration Organization

Obviously, this traditional approach of internadbriaw is complemented and
reinforced by the legal contribution of the EU; bas an economic integration
organization, EU is more focused on industrial tsafehallenges than on real
environmental protection. Nevertheless, in orderctpe with problems of marine
pollution resulting from offshore activities, theumpean strategy requires the
integration of the Mediterraneatquisinto EU law (3.1.) and the application of EU
law to Mediterranean governance (3.2.).

3.1. Integration of the Mediterraneatquisinto EU law

The EU is a founding member of the Barcelona Systed a very involved Party,
which has signed and ratified the Convention arndtslProtocols except th&996
Protocol on the Prevention of Pollution of the Medianean Sea by Transboundary
Movements of Hazardous Wastes and their Disp&althe Accession of the EU to the
Offshore Protocol (a) is a very important decisioot, only for the Union but also for its
Mediterranean Member States, as shown by the tegalequences of the accession (b).

a) Accession of the EU to the Offshore Protocol

The Decision of accession (ii) took place almostrity years after its adoption, in
the context of awareness rising subsequent to toalent occurred in the Gulf of
Mexico in April 2010, and as the result of a stgaggechange of mind (i).

i) A strategic change of mind

Prior to its adoption, in 1992, the Commission Ipadposed to the Council to sign
the Protocof® but it was then deemed more appropriate to workhén on a
Community regime for environmental liability rathédnan anticipate it through an
international agreement. The current situationlearty the result of atrategic change
of mind occurred, in the aftermath of the accident in thdf ®f Mexico, on the
Deepwater Horizomlatform, on 20 April 2010, when the EU became eraware of all
the potential for resulting risks, especially ire thlediterranean. The scale and gravity

% Commission of the European Communiti€pposal for a Council Decision concerning the Sigme of a
Protocol for the Protection of the MediterranearaSmgyainst Pollution resulting from Exploration afckploitation
of the Continental Shelf and the Seabed and itsdyuB2 September 1994, COM(94) 397 final.
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of the Deepwater Horizoraccident prompted the Commission to launch, in 2@y0,
an urgent assessment of safety in offshore owelkas gas, exploration and production
activities in European waters, combined with a eeviof applicable European
legislation and consultations with industry and M@mStates’ competent authorities.

A Commission Communication adopted on 12 Octobdi02@nd titledFacing the
challenge of the safety of offshore oil and gasvdigs, recommended to re-launch the
process towards bringing into force the Offshoretduol, in close collaboration with
the Member States concerned and the REMPERhis proposition was supported by
the Parliament in its resolution of 13 Septembet126n facing the challenges of the
safety of offshore oil and gas activiti®swhile the Protocol was already entered into
force.

One month later, on 27 October 2011, the Commispidrlished a Proposal for a
Council Decision on the accession of the EU toRhetocol for the Protection of the
Mediterranean Sea against pollution resulting f@xploration and exploitation of the
continental shelf and the seabed and its sub%dihis proposal participates of the
strategic evolution established within the EU. Tisks involved by offshore operations
are first prioritized in a global legal frameworicluding the development of EU law. In
this context, the European Parliament has finatipsented to EU accession to the
Offshore Protocol, on 20 November 20%2as a preliminary to the Decision of
accession.

i) The Decision of accession

The Decision of accession, adopted by the Council® December 2012,is the
logical consequence of the procedure initiateddh® The Council Decision appears to
be closely connected with its context: offshorelesgiion and exploitation activities
are expected to increase after the discovery djeldossil fuels reserves in the
Mediterranean; and an accident on a platform, stsschn the Gulf of Mexico in 2010,
would have immediate adverse transboundary andamaental consequences in the
Mediterranean Sea due to its semi-enclosed natdespecial hydrodynamics. So, the
accession of the EU to the Offshore Protocol itep forward in a process of awareness
and implication of the Union and its Member Statesrder to manage effectively the
risks and challenges involved by these industip&rations, and it is to be understood in
close connection with current developments of Bu la

The Council Decision provides that “the accessibrihe European Union to the
Protocol for the Protection of the Mediterraneam &gainst pollution resulting from

37 Communication from the Commission to the Europearidfaent and the Counclfacing the challenge of the
safety of offshore oil and gas activitid? October 2010, COM(2010) 560 final.

3 safety of offshore oil and gas activiti€suropean Parliament resolution of 13 Septembdrl 2th facing the
challenges of the safety of offshore oil and gawiies (2011/2072(INI)), P7_TA(2011)0366.

% Proposal for a Council Decision on the accessiothef European Union to the Protocol for the Proteatbf the
Mediterranean Sea against pollution resulting frexploration and exploitation of the continental i§hend the
seabed and its subsp#7 October 2011, COM(2011) 690 final, 2011/0304EN

40 EU accession to the Protocol for the Protectiontisé Mediterranean Sea against pollution resultimgnf
exploration and exploitation of the continental I§lamd the seabed and its subsd&lropean Parliament legislative
resolution of 20 November 2012 on the draft Coumlskision on the accession of the European Uniothéo
Protocol for the Protection of the Mediterraneaa &gainst pollution resulting from exploration adgloitation of
the continental shelf and the seabed and its Sul®8i671/2012 — C7-0144/2012 — 2011/0304(NLE)),
P7_TA(2012)0415.

41 Council Decision of 17 December 2012 on the accassidhe European Union to the Protocol for the femtion
of the Mediterranean Sea against pollution resgltirom exploration and exploitation of the contitershelf and
the seabed and its subsoil (2013/5/Eid)Official Journal of the European Uniph 4, 9 January 2013, 13 ff.
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exploration and exploitation of the continental Islaed the seabed and its subsoll is
hereby approved on behalf of the Union” (Article thking into consideration that “this
Decision shall enter into force on the day of d®ption” (Article 3), and with all the
legal consequences of the accession.

b) Legal consequences of the accession

Due to the Decision of 17 December 2012, the Ekbis a Contracting Party to the
Offshore Protocol, with new legal obligations argsi according to EU law (i),
especially for Mediterranean Member States (ii).

i) According to EU law

Indeed, EU accession to the Offshore Protocol iespits integration into the EU
legal order. The immediate legal effects are twibfmcause the Offshore Protocol may
be rightly considered to enter into the legal framek of Article 216 TFEU. This
disposition states that “the Union may concludeagreement with one or more third
countries or international organisations where Tneaties so provide or where the
conclusion of an agreement is necessary in ordecldeve, within the framework of
the Union's policies, one of the objectives reféne in the Treaties, or is provided for
in a legally binding Union act or is likely to afiecommon rules or alter their scope”
(para 1); and suchafjreements concluded by the Union laireding upon the institutions of
the Union and on its Member States” (para 2).

Anyway, after the accession of the EU, and thegratigon of the Offshore Protocol
into EU law, the obligations relating to its implentation are not only incumbent upon
the EU, but also largely upon its Member Statesclwhave to transpose its provisions
into domestic law even though they have not ratiflee Protocol. Furthermore, EU law
shall contribute to reinforce the contribution d¢fetOffshore Protocol, through the
acquisand the new role assigned to the European Mariafety Agency initially
established by Regulation (EC) No. 1406/2002 of 2ihe 2002? Indeed a new
Regulation (EU) No. 100/2013, adopted on 15 Janu20g3* extends EMSA
competencies, both from the material and geograpbpiaint of view, first to response
to marine pollution caused by oil and gas instalfeg, and second to States applying for
accession to the Union and European neighborhodmgyacountries, which include
Mediterranean non-Member States. Therefore, EMSAbie to be involved in the
implementation of certain aspects of the Offshoretd®ol and may even collaborate
with REMPEC* what can be of particular interest especially fdediterranean
Member States.

i) For Mediterranean Member States

Obviously, the Decision of accession has also egumsnces for the eight
Mediterranean Member States of the EU, due to tlegjal status of Parties to the
Barcelona System. This should encourage or incieslitdrranean Member States to

42 Regulation (EC) No. 1406/2002 establishing a Europ&éaritime Safety Agengcyn Official Journal of the
European Communitieg 208, 5 August 2002, 1 ff.

43 Regulation (EU) No. 100/2013 of the European Pamémt and of the Council of 15 January 2013 amending
Regulation (EC) No. 1406/2002 establishing a Europddaritime Safety Agengyin Official Journal of the
European UnionL 39, 9 February 2013, 3 ff.

4 0On this issue, seSafety of offshore exploration and exploitationities in the Mediterranean: creating
synergies between the forthcoming EU RegulationthedProtocol to the Barcelona Convention-. Fingbod, May
2013  64-89, <ec.europa.eu/environment/marine/iatenal-cooperation/regional-sea-conventions/barce!
convention/pdf/Final%20Report%200ffshore%20SafetyBe0elona%20Protocol%20.pdf>.
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ratify, although they remain the most fervent opgaus to the Protocol. In December
2012, the Decision of accession provided that ‘duion to Cyprus, some other
Member States that are Contracting Parties to tlaecdbona Convention have
announced recently their intention to also ratlig Protocol™® but more than three
years later, and even though some of them haveuaced their intention to ratify
(France, ltaly, Malta), implement (Greece) or tpose (Slovenia® the status quo
remains ... and Cyprus is still the only EU MembeatS&tParty to the Offshore
Protocol?’

However, ratification by Mediterranean EU Membeat8s is not unnecessary,
furthermore at the Mediterranean level where the®deol needs more ratifications, and
a better balance between EU and non-EU Member sStdteis evolution seems
necessary in order for the Protocol to become meifective in the whole
Mediterranean basin, and enhance cooperation ancbemental protection, including
developing mutual assistance in cases of emerg@tigle 18), providing scientific
and technical assistance to developing countriegic{®& 24), and sharing mutual
information (Article 25), in order to fight againsansboundary pollution (Article 26),
as required by the Protocol.

As Mediterranean Member States are so reluctardtify the dedicated Protocol of
the Barcelona Convention, the application of EU lmwMediterranean governance
appears to be another option in order to face enmental challenges of offshore
activities in the Mediterranean Sea.

3.2. Application of EU law to Mediterranean govenca

Adopted on 12 June 2013, tbérective on safety of offshore oil and gas opienas
(a) is characteristic of EU law as developed inemonomic integration approach;
despite its shortcomings and an inevitably pargplicability in the Mediterranean
basin, it is a step forward that must contributethe participation of EU law to
Mediterranean governance (b).

a) Directive on safety of offshore oil and gas @pens

Materially, the contribution of the Directive is positive development, especially
because there exist some synergies with the O#sRootocol (ii), but formally the
legal instrument is the result of a disappointimgletion, from a proposed regulation to
a directive (i).

1) From a proposed regulation to a directive
The normative process at the origins of the Divectin safety of offshore oil and gas
operations, adopted on 12 June 28713, specifically European, but as the Decision of

45 Council Decision of 17 December 2012 on the accassidhe European Union to the Protocol for the femtion

of the Mediterranean Sea against pollution resgltirom exploration and exploitation of the contitershelf and
the seabed and its subsoil (2013/5/ElB)Official Journal of the European Unioh 4, 9 January 2013, 13 ff., para
3.

6 Report of the 8 Offshore Protocol Working Group Meeting, Attardalth 17-18 June 2014, REMPEC/WG/35/6,
31 July 2014, p 4, § 23, TableQffshore Protocol ratificatiorprocess No information is available concerning the
national situation in Croatia and Spain.

47 Cyprus has ratified on 16 May 2006.

“8 Directive 2013/30/EU of the European Parliament ahe Council of 12 June 2013 on safety of offshdrarml
gas operations and amending Directive 2004/35/EQOfficial Journal of the European Uniprh 178, 28 June
2013, 66-ff.
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accession to the Protocol, it stems from the avem®mesulting from th®eepwater
Horizon accident, and the aforementioned Communicatiom ftbe Commission of
October 2010. The urgent assessment of safety fshak activities in European
waters, the review of applicable European legsigtiand the consultations with
industry and Member States’ competent authorities/e enabled the Commission to
identify, since the month of July 2010, five maireas where action was needed to
maintain the safety and environmental credentidlshe EU: “thorough licensing
procedures; improved controls by public authontieddressing gaps in applicable
legislation; reinforced EU disaster response, amgynational cooperation to promote
offshore safety and response capabilities worldivfde

For the first time, the adoption of a compreheadegislative framework is planned
at EU level; to this end, the Commission made, @dnC&tober 2011, the initial and
ambitious choice of a regulation, directly bindingon Member States, in order to
establish a harmonized EU system, automaticallgrppmrated into the domestic legal
order of all the Member State5The proposed Regulation took into consideratian th
considerable disparities and fragmentation amolgshber States’ laws and practices,
the virtual absence of international law instrurseaind the gaps in relevant EU law,
with the objective to reduce the occurrence of maoccidents related to offshore
activities in EU waters and to limit their conseqoes, both environmental and
economical.

On 3 December 2012, the ambitious strategy of Goenmission was definitely
challenged in the Council, at the instigation o tBtates particularly concerned by
offshore activities. By 21 February 2013, the Ewap Parliament and the Council
reached a political agreement and recommended duoptian of a directive, a
disappointing option, much less ambitious, sincerity establishes objectives and
leaves the Member States free of the means toacthem during the transposition.

The Directive 2013/30/EU of the European Parliaiaamd the Council on safety of
offshore oil and gas operations was finally adopgiedl2 June 2013, developisgme
synergies with the Offshore Protocol.

i) Some synergies with the Offshore Protocol

The Directive and the Decision of accession to @féshore Protocol must be
considered in close relation. In practice, this pmentarity is even necessary in the
perspective of a regional governanteAs underlined by European Environment
Commissioner Janez Potocnik, during the accessmeegure to the Offshore Protocol:
“This proposal complements the legislative propdsalthe safety of offshore oil and
gas activities. It will allow us to work hand inrdhwith our non-EU Mediterranean
partners, ensuring better protection of this seaafbits users”. On the one hand, the
Council Decision of 17 December 2012 states thaf)‘(The Commission is also
proposing a Regulation on safety of offshore ol @as prospection, exploration and
production activities (the ‘proposed Regulatiorf)2) The Offshore Protocol concerns
a field which is in large measure covered by EU.lawis includes, for instance,

4° Communication from the Commission to the Europeanid®aent and the Councifacing the challenge of the
safety of offshore oil and gas activitid® October 2010, COM(2010) 560 final, 3.

%0 European CommissiomRroposal for a Regulation of the European Parliamand of the Council on safety of
offshore oil and gas prospection, exploration andduction activities 27 October 2011, COM(2011) 688 final,
2011/0309 (COD).

51 Cf Safety of offshore exploration and exploitationiaties in the Mediterranean: creating synergiesvieeen the
forthcoming EU Regulation and the Protocol to treed&lona Convention. Final Repdri 45).
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elements such as the protection of the marine emvient, environmental impact

assessment and environmental liability. Subjethédfinal decision of legislators on the
proposed Regulation, the Offshore Protocol is fmiiore consistent with the

objectives thereof, including those concerning ad#ation, environmental impact

assessment and technical and financial capacigpefators’®® On the other hand, the

Directive of 12 June 2013 recalls that “in relatibm the Mediterranean Sea, Iin
conjunction with this Directive, the necessary @ts$i were undertaken for the Union to
accede to the Protocol for the Protection of thalitderanean Sea against Pollution
Resulting from Exploration and Exploitation of tl®ntinental Shelf and the Seabed
and its Subsoil (the Offshore Protocol) to the Gortion for the Protection of the

Marine Environment and the Coastal Region of thedikderanean (the Barcelona
Convention), which was concluded by Council Decisi@/585/EEC™?

The accession Decision and the Directive have antmmpurpose, but they are not
of the same generation and have specific objectres focus, with rather different
geographic and functional scopes. The Protocol engwofile of international law,
dedicated to environmental protection and fightirsgjgpollution of the Mediterranean
Sea; it's a legal instrument of regional coopergtwith the broad objective to protect
against pollution from offshore activities, andhalistic approach, including the whole
process of offshore activities, scientific researekploration and exploitation, and all
the mineral resources of the continental shelf. Divective has a profile of EU law,
focused on economic integration and industrialtgafe has a more specific scope than
the Protocol, that is to ensure the safety of affshactivities, excluding research and
transport, and is limited to the oil and gas openst” in the maritime areas under
Member States jurisdiction. Its main objective asprevent major accidents and limit
their consequences, by establishing minimum saégtyirements likely to contribute to
an indirect improvement of environmental conditiansl health of workers.

The Protocol and the Directive both aim at regobffshore oil and gas activities,
and in that regard provide for many synergies,thbay also present real differences of
approach or formulation, as legal instruments. Whaeaoh differences exist or may
occur, national additional measures may be necessa@nsure parallel implementation
and compliance. For example, it can be required wspect to such important topics as
authorization systems, monitoring, definition ofngmetent authorities, wastes and
harmful or noxious substances and materials, remokanstallations, contingency
planning, insurance or other financial securityctwer liability. This set of synergies
and differences is very important regarding Medaeean Member States of the EU,

%2 Council Decision of 17 December 2012 on the accassithe European Union to the Protocol for the temtion
of the Mediterranean Sea against pollution resgltirom exploration and exploitation of the contitershelf and
the seabed and its subsoil (2013/5/Eid)Official Journal of the European Unioh 4, 9 January 2013, 14ff.

%3 Directive 2013/30/EU of the European Parliament @he Council of 12 June 2013 on safety of offshdrarml
gas operations and amending Directive 2004/35/ECOfficial Journal of the European Unipr 178, 28 June
2013, 71 ff., para 51.

% Directive 2013/30/EU of the European Parliament ahd Council of 12 June 2013 on safety of offshdrarm
gas operations and amending Directive 2004/35/EQOfficial Journal of the European Uniprh 178, 28 June
2013, 74 ff, Article 2(3): “offshore oil and gagerations’ means all activities associated withiretallation or
connected infrastructure, including design, plagnegonstruction, operation and decommissioningeibierelating to
exploration and production of oil or gas, but exlihg conveyance of oil and gas from one coast tdhen”.

%5 For a doctrinal analysis of the Directive, cf Ust® Ruiz, ‘La directive européenne sur la sécuiét opérations
pétrolieres et gazieres en mer’, (2014) 39 Revudidue de I'Environnement 23; and more specificallya
Mediterranean perspective, L. Schiano di Pepe st@ffe oil and gas operations in the Mediterranesm @gulatory
gaps, recent developments and future perspectimed. Juste Ruiz, V. Bou Franch (edBerecho del Mar y
Sostenibilidad ambiental en el Mediterran®alencia, 2014) 378-387.
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because in the future they will normally have tanspose and implement
simultaneously the Protocol and the Directive imitttnational legislation; therefore,
they are also particularly concerned by the pagdton of EU law to Mediterranean
governance.

b) Participation of EU law to Mediterranean govent

To be able to cope effectively with environmerdahllenges of offshore activities in
the Mediterranean region, the EU Directive mustcbasidered not only a real but
disappointing normative contribution (i) but alséuture contribution with geographical
limits (ii).

1) A real but disappointing normative contribution

Complementary to the Directive, the EHcquis is relatively important; it
encompasses fifteen European legal acts, in tleedieenvironment (Council Directive
92/43/EEC of 21 May 1992 on the conservation otirsthabitats and of wild fauna
and flora; Directive 2004/35/EC on environmentabllity with regard to the prevention
and remedying of environmental damage; Directive92047/EC on the conservation
of wild birds; Directive 2014/52/EU of the EuropeBarliament and of the Council of
16 April 2014 amending Directive 2011/92/EU on thesessment of the effects of
certain public and private projects on the envirenth including marine issues
(Directive 2008/56/EC of the European Parliamert ahthe Council of 17 June 2008
establishing a framework for community action i theld of marine environmental
policy), safety and health of workers and civil giion (Council Directive 92/91/EEC
of 3 November 1992 concerning the minimum requirgsdor improving the safety
and health protection of workers in the minerakasting industry through drilling;
Council Decision of 8 November 2007 establishingCammunity Civil Protection
Mechanism), and industrial safety (Directive 94//Bf the European Parliament and
the Council of 23 March 1994 on the approximatiérihe laws of the Member States
concerning equipment and protective systems intéfoleuse in potentially explosive
atmospheres; Council Directive 96/82/EC of 9 Decermit®96 on the control of major-
accident hazards involving dangerous substancescidie 97/23/EC of the European
Parliament and of the Council of 29 May 1997 ondpproximation of the laws of the
Member States concerning pressure equipment; Riee2006/42/EC of the European
Parliament and of the Council of 17 May 2006 on Inivaery, and amending Directive
95/16/EC; Regulation (EC) No. 1907/2006 concerning Registration, Evaluation,
Authorisation and Restriction of Chemicals; Direeti2008/98/EC of the European
Parliament and of the Council of 19 November 2088waste and repealing certain
Directives; Regulation (EC) No. 1272/2008 on clisaiion, labelling and packaging of
substances and mixtures), including the oil inqugtDirective 94/22/EC of the
European Parliament and the Council of 30 May 1884he conditions for granting
and using authorizations for the prospection, egplon and production of
hydrocarbons). Three relevant conventions can ladsoonsidered to be part of the EU
acquis UNCLOS of 10 December 1982Convention on Environmental Impact
Assessment in a Transboundary Con{&spoo Convention) of 25 February 1991; and
United Nations Economic Commission for Europe Cotige on Access to
Information, Public Participation in Decision-Malgn and Access to Justice in
Environmental Matter§Aarhus Convention) of 25 June 1998.
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As regards the Directive, it is developed withesmonomic integration perspective,
and is obviously more focused on industrial safegn on environmental protection; its
main objective is threefold: to reduce as far assyide the occurrence of major
accidents relating to offshore oil and gas openatido limit their consequences, thus
increasing the protection of the marine environmamtl coastal economies against
pollution, establishing minimum conditions for safeffshore exploration and
exploitation of oil and gas and limiting possiblsrdptions to Union indigenous energy
production; to improve the response mechanismase of an accident.

Obviously, it is a step forward, but it's far belanitial expectations. Indeed, the
lobbies of the oil and gas industry, as well ageStgarticularly involved in offshore
activities, such as Denmark, Netherlands, or Unitedydom, have not only worked in
favor of a directive rather than a regulation, &iso to reduce the scope of the text that
appears really very disappointing. Overall, thalelsthed rules lack clarity and provide
only partial solutions to global problems; mosttlo¢ provisions are mere soft law ...
and no independent monitoring and supervisionwale granted, including to EMSX.
Member States’ latitude of action was preservedatwls more conducive to
development and profits of the offshore industrgntho effective safety of oil and gas
operations, and above all to environmental pratectiwhose preoccupations and
challenges remain in the backgroufidrurthermore, and as regards the Mediterranean,
the Directive is also a future contribution withogeaphical limits.

i) A future contribution with geographical limits

In the case of a directive, transposition is reggliRatione temporisand as regards
States, the transposition supposes to “bring imef the laws, regulations, and
administrative provisions necessary to comply witis Directive” within a period of
two years, “by 19 July 2015” (Article 41(1)). Redang the industry, owners and
operators, the Directive distinguishes the casgslafned and existing installations; a
three years period is granted in the case of pthmm&allations or operations, “by 19
July 2016” (Article 42(13%), and a five years period in relation to existinstallations,
“by 19 July 2018” (Article 42(2)).

Ratione personagd¢he scope of the Directive varies according towrnstances. Only
coastal Member States having offshore oil and g&sations carried out in the waters
under their jurisdiction shall transpose the whblieective. Other coastal Member
States shall be obliged to bring into force onlgsdh measures which are necessary to
ensure compliance with three articles: Article 8althg with transboundary emergency
preparedness and response of Member States widlfistiore oil and gas operations
under their jurisdiction, Article 34 on penaltiesyd Article 20regarding offshore oil
and gas operations conducted outside the Uniofcl&20 mentions the eventuality of
a report in case of a major accident occurred duafishore oil and gas operations
conducted outside the Union, and it is the onlymion that shall be transposed even
by landlocked States according to Article 41(4)t Bursuant to Article 41(5), States
where no offshore company is registered in arecnaterned by this requirement, and
shall be obliged only as from 12 months followingydater registration of such a

% See Article 10 (Tasks of the European MaritimeeSafgency).

57 See for example, Article 4(6), or as regards frexiic case of the Arctic, Article 33(3) and Rek§a.

%8 Article 42(1) refers to “owners, operators of plad production installations and operators planmingxecuting
well operations”.
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company. The Commission has underlined the risksciated with this precedent, both
as regards the integrity of EU law and in termpassible circumventiort.

Ratione locj the transposition is only an obligation for offsé operations conducted
in the maritime areas under the jurisdiction of M@mStates. In the Mediterranean, it
concerns only eight States and the areas undarjtinsidiction, so it could lead to a
fragmentation of the legal regima,fortiori when there are little or no convergences
with the Protocol.

4. Conclusion

In the Adriatic and lonian seas, as in the wholal¥égranean, international and EU
law have to be used together in order to face enmiental challenges of offshore
activities. Solutions should arise at the crosssobetween a Mediterranean Protocol
dedicated to protection against pollution from bifee activities, to which EU Member
States remain largely refractory, and the logiceobnomic integration and industrial
safety, initiated by the European Directive, whishfunctionally more restrictive and
applies only to Member States.

But we have to be realistic... given the current eooic and systemic crisis, power
of lobbies and receptivity of policymakers, thedrale between short term benefits and
long term objectives is far from addressing enwvinental challenges of offshore
activities in a fragile semi-enclosed sea. We jnave to hope that an effective
improvement will be possible without the occurrendalisasters, both ecological and
human, unlike maritime navigation wilfrika andPrestigeshipwrecks.

%9 Directive 2013/30/EU of the European Parliament @he Council of 12 June 2013 on safety of offshdrarml
gas operations and amending Directive 2004/35/EQOfficial Journal of the European Uniprh 178, 28 June
2013, 66 ff. Statement by the Commission
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Liability and Compensation for Damage Caused in Conection with
Offshore Oil and Gas Activities: A Work in Progress

SUMMARY — 1. Liability for damage arising out of offshomecidents... as a measure of last resort? — 2.
Civil liability for offshore oil and gas activitie@t the global level ... or not? — 3. Directive
2013/30/EU on safety of offshore oil and gas openat what room for the polluter pays principle? —
4. Civil liability and compensation for offshoretaities a work in progress under EU law ... - 5. ...
and international law as well.

1. Liability for damage arising out of offshore acaents ... as a measure of last
resort?

As with any human activity likely to cause suddemn persistent environmental
degradation, also offshore oil and gas exploragioth exploitation are nowadays subject
to a considerable body of international (of bottobgll and regional scope of
application), European and national rules. A comensive assessment of the relevant
norms goes clearly beyond the scope of the pregertibution; suffice it to say that
differing views exist on the completeness of suadbrnrative system and the
adequateness of the level of protection accordet by

What can be observed in relation to this specifgaaf the law is that, undoubtedly,
legislative efforts have so far focussed especiatiyaccidents prevention and response
rather than on liability and compensation. In asserthis is understandable for at least
two main reasons. On the one hand, as it is wellwkn the principle of prevention
which forms an integral part of environmental latvall levels, requires that, first and
foremost, measures are put in place in order togmtethe occurrence of accidents
likely to cause environmental damage or, at ldagfinimise their impact. On the other
hand, whilst it may be (relatively) easy to agree(and, conversely, impose on the
relevant operators) a set of preventive rulesthese will be broadly speaking based on
a common ground of practical knowledge and techrégpertise — the same may be
less true of liability and compensation regiries.

! For a general outline of the subject, with patticuegard to the prevention aspects, referencebeamade to L.
Schiano di Pepe, ‘Offshore Oil and Gas Operationstie Mediterranean Sea: Regulatory Gaps, Recent
Developments and Future Perspectives’ in J. Juste, Ru Bou Franch (ed)Perecho del mar y sostenibilidad
ambiental en el Mediterrang®alencia, 2014), 363.

2 The debate around the question of liability fomdae arising out of offshore accidents has beete guiive, as
demonstrated for example by contributions sucthaddllowing: R. Abeyratne, ‘The Deepwater Horizois&xter —
Some Liability Issues’, (2010) Tulane Maritime Laleurnal 125; B. J. Bush, ‘The Answer Lies in Adntial
Justifying Oil Spill Punitive Damages Recovery ThygbuAdmiralty Law’, (2011) Lewis & Clark Law School
Environmental Law 1255; M. Davies, ‘Liability issieaised by the Deepwater Horizon blowout’, (20A@}tralian
& New Zealand Maritime Law Journal 35; K.G. Engeda‘Indemnity for Gross Negligence in Maritime f@ld
Contracts’, (2011-2012) Loyola Maritime Law Jourrddl9; V. J. Foley, ‘Post-Deepwater Horizon: the diag
landscape of liability for oil pollution in the Weid States’, (2010) Albany Law Review 515; T. Kusizefford,
‘Liability for offshore facility pollution damage feer the Deepwater Horizon? What happened to thubadl
solution?’, (2012) Journal of International MarignLaw 453; K. Noussia, ‘The BP Oil Spill — Enviroamal
Pollution Liability and Other Legal Ramification§2011) European Energy and Environmental Law Re@swA.
D. Paul, ‘Rethinking Oil Spill Compensation SchemBse Causation Inquiry’, (2011) Loyola Maritime Lawurnal
137; T. J. Schoenbaum, ‘Liability for Damages il Spill Accidents: Evaluating the USA and Interoaial Law
Regimes in the Light of Deepwater Horizon’, (2018urhal of Environmental Law 395; T. Scovazzi, ‘Mamie
Accidents with Particular Emphasis on Liability aG@dmpensation for Damage from the Exploitation ohéfal
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Examples of such an approach are provided by tlg2 19NCLOS® as several
provisions contained therein require contractingies to establish global and regional
rules to prevent marine environmental degradatiagh particular reference to activities
such as drilling and the operation of offshore aliations. More on point, at the
regional level, significant results have been aaiilein the North East Atlantic and, to a
lesser extent (as it shall be seen), in the Medmean Sea, as demonstrated,
respectively, by the 1992 Convention for the Priddecof the Marine Environment of
the North East Atlantfc(Article 5 and Annex IlI thereto) and the 1994 ®wwl for the
Protection of the Mediterranean Sea against Pofluesulting from Exploration and
Exploitation of the Continental Shelf and the Sehhad its Subsofl,part of the so-
called “Barcelona system” made up of (what is ndlag 1995 Convention for the
Protection of the Marine Environment and the Cdd&&ion of the Mediterranean and
its seven thematic protocdis.

More recently, and in the same vein, Directive 2808U of the European
Parliament and of the Council, of 12 June 20%8rported to introduce a set of rules
establishing “minimum requirements for preventingjon accidents in offshore oil and
gas operations and limiting the consequences ¢f aocidents”.

The very wording used by the Directive’s Articlergproduced above, reminds us,
however, that sometimes the occurrence of an aucisienply cannot be excluded,
notwithstanding the existence of sophisticatedesb&the-art preventive regimes, and
that some damage is likely to occur when the relevales of prevention are not
complied with or fail to meet their objective fother reasons.

This demonstrates the pressing need for a spdiahdity regime to function not
only as an additional deterrent for operators & as a tool to ensure that victims are
adequately compensated if and when one of sucldexdsi occurs. In this respect,
liability and compensation should not be seen @slya measure of last resort or as a
“mere” safety net to come into play... just in casenething goes wrong but, rather, as a
complementary instrument working hand-in-hand \pitbventive regimes.

Within the present contribution, an attempt will beade to analyse existing and
proposed legal regimes relevant to offshore oil gad exploration and exploitation
activities, at the international and EU level, mayiliability and compensation for
damage that may derive therefrom as the main viewpt this vein, after a brief
overview of the most pertinent international instents at the global and regional
levels, attention will be paid to some of the reavelopments occurred within the EU
legal system (and in particular to the virtues dladvs of the already mentioned
Offshore Directive) and, finally, to the on-goindfoets to equip the international
community with a set of rules specifically focussed liability and compensation for
offshore accidents. As it will appear in due coutée process at stake can with no
hesitation be defined as a “work in progress” dadthis reason, deserves the attention
and contribution of all relevant stakeholders & when crucial decisions are being
made with a view to addressing in an efficient bathnced manner the operations of an

Resources of the Seabed’ in A. De Guttry, M. Ge&i,Venturini (eds)International Disaster Response Law
(Springer, 2012) 287.

s Adopted on 10 December 1982; entered into for¢keainternational level on 16 November 1994.

4 Adopted on 22 September 1992; entered into farteesinternational level on 25 March 1998.

® Adopted on 14 October 1994; entered into foradainternational level on 24 March 2011.

6 Adopted on 10 June 1995; entered into force aintteenational level on 9 July 2004.

’ Directive 2013/30/EU of the European Parliament aidhe Council on safety of offshore oil and gasrafions
and amending Directive 2004/35/Ei@ Official Journal of the European Uniph 178, 28 June 2013, 66.
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industry at the crossroads of enormous economic emdronmental interests and
concerns.

2. Civil liability for offshore oil and gas activities at the global and regional level ...
or not?

As it was authoritatively noted in 2011, liabiliéynd compensation issues in relation
to offshore oil and gas activities are not propeatbalt with by any international law
instrument of global of regional applicatibris a starting point, despite the moving
nature of many offshore platforms, a successfbillig and compensation regime such
as the one jointly established by th892 International Convention on Civil Liability
for Oil Pollution Damagé on the one hand, and tti&92 International Convention on
the Establishment of an International Fund for Cemgation for Oil Pollution
Damage™® on the other hand, are clearly not applicablefarsas the “object” involved
does not fall within the definition of ‘ship’ praded thereby, viz., according to Article
I.1 of the former, “any sea-going vessel and saabaraft of any type whatsoever
constructed or adapted for the carriage of oil utklas cargo, provided that a ship
capable of carrying oil and other cargoes shaltdgarded as a ship only when it is
actually carrying oil in bulk as cargo and duringyavoyage following such carriage
unless it is proved that it has no residues of fachage of oil in bulk aboard”.

A more pertinent instrument, ti®77 Convention on Civil Liability for Oil Pollutio
Damage resulting from Exploration for and Exploitet of Seabed Mineral Resourtes
(designed to apply to the North Sea, the Baltic &ed the North Atlantic Ocean),
whilst containing provisions channelling the liatyiltowards the operator and entitling
the latter to limit such liability to a certain metary amount, has not entered into force
so far and is highly unlikely to do so in the fugur

Other instruments, such as tMediterranean Offshore Protocdltouched upon
above, whilst mentioning the need for a liabilitydacompensation mechanism, have
fallen short of devising a comprehensive regimeht effect. The Protocol’s Article
27(1), in fact, merely requires contracting parti@scooperate as soon as possible in
formulating and adopting appropriate rules and @doices for the determination of
liability and compensation for damage resultingrfrthe activities dealt with in [the]
Protocol”.

8 See, for example, L. Chabasddffshore oil exploitation: a new frontier for inteational environmental law
IDDRI Working Paper No 11/11, <www.iddri.org/Publiitans/Collections/Idees-pour-le-
debat/WP%201111_chabason_offshore.pdf>.

® Originally adopted on 29 November 1969 and enténgd force at the international level on 19 Juriés;9
subsequently replaced by a new version thereoftadopn 27 November 1992 which entered into forc¢hat
international level on 30 May 1996.

10 Originally adopted on 18 December 1971 and entaredforce at the international level on 16 Octoh878;
superseded by a new version thereof adopted oro2&rber 1992 which entered into force at the irtional level
on 1 May 1996.

11 Adopted on 1 May 1977 and never entered into force

12 0n which see also T. Scovazzi, ‘UNEP: The FiftbtBecol to the Barcelona Convention on the Proteatibthe
Mediterranean’, (1995) The International JournalMdrine and Coastal Law 543, as well as E. Raftomulo
Sustainable Governance of Offshore Oil and Gas Deweent in the Mediterranean: Revitalizing the Danmh
Mediterranean  Offshore  Protocol MEPIELAN  eBulletin, 19 August 2010 <www.mepielan-
ebulletin.gr/default.aspx?pid=18&Categoryld=4&Ar&td=29&Article=Sustainable-Governance-of- Offsh@it-
and-Gas-Development-in-the-Mediterranean:-Revitalizhe-Dormant-Mediterranean- Offshore-Protocol>.
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In the meantime, “pending development of such pioces”, parties are called upon
by Article 27(2), on the one hand, (a) to “take rakasures necessary to ensure that
liability for damage caused by activities is impos# operators, and that they shall be
required to pay prompt and adequate compensatiwh’@n the other hand, (b) to “take
all measures necessary to ensure that operatdr$rati@ and maintain insurance cover
or other financial security of such type and unsigch terms as the Contracting Party
shall specify in order to ensure compensation famage caused by the activities
covered by [the] Protocol”.

The position within the Barcelona Convention sysiargeneral is, to say the truth,
not much more advanced, if one considers that teinstrument existing on liability
and compensation is currently represented by (nandatory) guidelines adopted by
the 18" Meeting of the Contracting Parties in January 26508

As a consequence of the (late) entry into forcehef Offshore Protocol, which is
now binding for six States plus the EU, we now factuation which is, in all fairness,
not less uncertain and fragmented than it usedetonbthe past, at least from the
standpoint of liability and compensation for dansmgsaused in connection with
offshore oil and gas activities. Admittedly, foote States that are contracting parties to
the Offshore Protocol (as well as for the EU) weehalearly moved from a scenario
where no international regime (of regional chamgcéxisted to one which is indeed
subject to a definite set of rules devoted to evgtion and exploitation activities of the
continental shelf, its seabed and its seafloor.

If we look at the substance of such rules, howetdras to be recognized that, far
from having introduced a uniform legal regime (camgble to the 1992 Civil Liability
Convention and 1992 International Oil Pollution Gmmnsation Fund Convention that
have been mentioned above), the Offshore Protazalily relies on the legislation of
its contracting parties for the purpose of ensyrfirgt, a certain degree of cooperation
for the formulation and adoption of “appropriateless and procedures for the
determination of liability and compensation”. Sedpand on an interim basis (i.e.,
pending the development of the relevant procedugs@rators are required to pay
“prompt and adequate compensation” (to what ex@uording to what standards and
for what kind of damage is not clarified, thougbhould an accident occur, and an
“insurance cover or other financial security” shiadl set up “of such type and under
such terms” ... as the contracting party conceitsedf shall specify!

The current scenario is, in addition, legally fragned, too, if one considers that the
above rules only apply, within the Mediterraneara $eea, to a handful of coastal
States, giving them a competitive disadvantagehe lticrative offshore oil and gas
businessis-a-vis States that have not yet ratified the Offshoredeal. This is bound
to potentially negatively impact on the succesthefProtocol in two different (although
interrelated) ways: first of all, by possibly discaging Mediterranean States from
becoming parties to the Protocol and, secondlydtiing those that may decide to
become parties towards the adoption of liabilignstards and compensation rules that
are not particularly stringent.

The above considerations, which apply to the Mediteean Sea as a whole, are
particularly significant in sub-regional context$ieh feature the presence of EU as

13 See, in this respect, T. Scovazzi, ‘The MeditezsanGuidelines for the Determination of Environraéhiability
and Compensation: The Negotiations for the Instruraew the Question of Damage that Can Be Compensated’,
Max Planck Yearbook of United Nations Law Oni{2@09) 183.
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well as non-EU Member States, which is notably ¢hse of the Adriatic and lonian
Seas with specific regard to the position of AlleanBosnia-Herzegovina and
Montenegro. Indeed, especially due to the incrgasiterest for offshore activities in
that part of the Mediterranean Sea, one may seddhatic-lonian Initiative (also) as
an appropriate framework for ensuring a prompfficatiion process of the Offshore
Protocol (to which Albania, but not the two othenrfEU Member States, is at present a
contracting party).

3. Directive 2013/30/EU on safety of offshore oina gas operations: what room for
the polluter pays principle?

Given the unsatisfactory situation that currenttyses at the international level, as
briefly represented in the previous section, important to ascertain whether or not the
EU has been able to take the lead towards thelisstaient of more adequate liability
and compensation rules in the field of offshoreamitl gas exploration and exploitation.
Reference has therefore to be made, in this resfmetiie already mentioned Directive
2013/30 on safety of offshore oil and gas operation

At the outset, however, it is appropriate to retiadlt, as widely know, Article 191(2)
TFEU, provides that the environmental policy of e shall, inter alia, be based on
the principle that the polluter shall pay. Suchgiple is generally considered to imply,
on the one hand, a prohibition of environmentateSsabsidies and, on the other hand,
the enactment of appropriate liability and compé&osaules'*

The principle has been implemented in several pi@esecondary legislation and
has been addressed in a comprehensive manner lthtbegadoption of Directive
2004/35/EC of the European Parliament and of thenCib of 21 April 2004 on
environmental liability with regard to the prevemti and remedy of environmental
damagé?

In a paper which is the process of being publishd@ve taken the view (which |
maintain here) that, so far, the EU has failed rapprly implement the polluter pays
principle into its offshore oil and gas legislation

On the one hand, in fact, it appears from the wayddf the Offshore Directive
(including its recitals) that the EU (and its itgiions as co-legislators) are fully aware
of the intricate liability issues that are likely arise out of an accident occurred in
connection with the running of an offshore insta&bia, especially when such accident
happens to have transboundary implications. On diter hand, however, in this
author’s opinion, no significant substantive measuas been provided for by the 2013
Directive in order to address such issues, perdapsto the apparent urgency to adopt
at least a set of minimum preventive rules, whidhds us back to the considerations
that have been developed in the first section @fpilesent paper concerning the (wrong)
perception of liability as a measure of last resort

It is interesting to recall, by way of an examgleat recital No. 9 of the Directive
recognises the limits of the existing (nationadbllity regimes, by pointing out that

1 Cf J. H. Jans, H.H.B. VeddeEuropean Environmental Law After Lisbd@roningen, 2012) 41 ff., for an
authoritative discussion of the principles of Ewgap environmental policy, including in particulaetpolluter pays
principle.

15 Directive 2004/35/CE of the European Parliament afidhe Council of 21 April 2004 on environmentabllay
with regard to the prevention and remedying of emvinental damagen Official Journal of the European Unioh
143, 30 April 2004, 56.
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under such regimes “the party responsible may nbyt loe clearly identifiable and may
not be able, or liable, to pay all the costs toadynthe damage it has caused”. Later on,
it is also stated that “as no existing financialwséy instruments, including risk pooling
arrangements, can accommodate all possible conseegieof major accidents, the
Commission should undertake further analysis andiess of the appropriate measures
to ensure an adequately robust liability regimedamages relating to offshore oil and
gas operations, requirements on financial capauttyiding availability of appropriated
financial security instruments or other arrangersiefrecital No. 63).

The result is that, under Article 39 of the Dirgetithe Commission is required, by
the end of 2014, to submit to the European Parldraed to the Council a report “on
the availability of financial security instrumerdsd on the handling of compensation
claims, where appropriate, accompanied by propbseld that, in turn, by 19 July
2015, the Commission shall submit to the sametutgins “a report on its assessment
of the effectiveness of the liability regimes i tnion in respect of the damage caused
by offshore oil and gas operations”, along with‘assessment of the appropriateness of
broadening liability provisions”, to be accompaniadain, “where appropriate, by
proposals”.

At a closer scrutiny there appears to have beeyp omé (limited) intervention of
substance operated by Directive 2013/30, consistinthe amendment of the 2004
Liability Directive in order to take into accourdrae of the peculiarities of the offshore
oil and gas sector.

Article 38, in this respect, extends the scopeppliiaation of the said Directive also
to damage adversely affecting the environmentaustaf “waters, the seabed and
subsoil on the seaward side of the baseline fromsiwiine extent of territorial waters is
measured extending to the outmost reach of thewaneae a Member State has and/or
exercises jurisdictional rights, in accordance with [UNCLOS], with the exception of
waters adjacent to the countries and territoriestioeed in Annex Il to the Treaty and
the French Overseas Departments and Collectivities”

The Environmental Liability Directive, however, igs itself open to criticism
especially due to the limited role accorded to vidlials as opposed to public
authorities:®

It is therefore unfortunate that the Offshore Dinex confines itself to requesting to
Member States, “[w]ithout prejudice to the existisgope of liability relating to the
prevention and remediation of environmental damgm&suant to Directive
2004/35/EC”, to “ensure that the licensee is finalhc liable for the prevention and
remediation of environmental damage as definedhan Directive, caused by offshore
oil and gas operations carried out by, or on bebglfthe licensee or the operator”
(Article 7).

The Offshore Directive was to be implemented byJii® 2015 according to its
Article 41(1). At the time of writing, however, kast according to information that has
been made publicly available, three States — Geym@reece and Romania — one of
which is clearly a lonian Sea coastal State, appeahave missed the relevant
deadline®

18 Article 3(3): “Without prejudice to relevant natial legislation, this Directive shall not give mate parties a right
of compensation as a consequence of environmeautahge or of an imminent threat of such damage”.

7 For a critical account of the Directive from thergpective of marine environmental protection, neriee can be
made to S.M. Carbone, F. Munari, L. Schiano di Pépee Environmental Liability Directive and liakiji for
damage to the marine environment’, (2007) Jourhhiternational Maritime Law 341.

18 This is the indication resulting from the <httpuf-lex.europa.eu>.
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4. Civil liability and compensation for offshore adivities: a work in progress under
EU law ...

Within the on-going normative process that has bdescribed in the previous
section, a report dealing with “civil liability,fancial security and compensation claims
for offshore oil and gas activities in the Europd&asonomic Area” was published on
behalf of the European Commission on 14 August 2014

The study, based on the analysis of the legislat@in20 “Target States” (18 EU
Member States and two EEA Member States), wasdetbio assist the Commission in
the preparation of the two reports provided forAsticle 39 of the Offshore Directive
by assessing, for each and every State concefimeaffiectiveness of existing liability
regimes for bodily injury, property damage and exuoit loss (so-called “traditional
damage”), the handling of compensation claims aedatailability of financial security
instruments for compensation of the above headtanfage from offshore oil and gas
operations.

The conclusions reached by the report are quitthforting. The point is made, in
particular, that, should an accident such asDkepwater Horizordisaster occur in
European waters, there would be no liability, instnbarget States, for many third-party
claims for “traditional damage” as well as no regjnn the vast majority of Target
States, to handle compensation payments.

The grounds on which such conclusions have beesdba® of various nature, and
include the non-recognition of liability for purecaomic loss i(e. loss which is
independent from a bodily or otherwise physical dge) in a number of jurisdictions
or, alternatively, the existence of general ton kxiteria that may render difficult (and
sometimes almost impossible) for the criteria thelies to be met in pure economic
loss cases. In addition, the geographical scogplication of the laws of some Target
States is sometimes doubtful, as it is not surethéreaccidents occurring on the
continental shelf or in the exclusive economic zaoelld be covered or not.

One might have expected that the findings of trevabmentioned study would have
prompted the European Commission to propose assafeamendments to the
Directive, with a view to fill the liability loophes identified in the previous sections of
the present contribution.

This has not happened, though, as demonstratedebmost recent development at
EU level, certainly represented by the publicationSeptember 2015, of a report from
the Commission to the European Parliament and thm€il “on liability, compensation
and financial security for offshore oil and gas rgpiens” pursuant to Article 39 of the
Offshore Directive’?

The report is of particular interest for two di#@t reasons: on the one hand, it sets
out the Commission’s view on the achievements damtsomings of the Offshore
Directive— a view, as it shall be seen, that is open toessoepticism and criticism. On

19BIO by Deloitte, Stevens & Bolton LLRivil liability, financial security and compensati@taims for offshore oil
and gas activiies in the European Economic Area,inaF Reporf 14 August 2014,
<ec.europa.eu/energy/sites/ener/files/documentd@®loffshore_oil_and_gas_activities.pdf>.

20 Report from the Commission to the European Parligraed the Council on liability, compensation andafiuial
security for offshore oil and gas operations pursuto Article 39 of Directive 2013/30/EU4 September 2015,
COM(2015) 422 final.
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the other hand, it also indicates possible devetyrtrends in the field, both at the EU
as well as at the national level.

In its analysis of what the Offshore Directive hescomplished, the Commission
makes the point that “the [Offshore Safety Direg}ichannels [liability for offshore
accidents] unequivocally to offshore licensees, the individual or joint holders of
authorizations for oil/gas prospection, exploratiand/or production operations”.
Whilst the statement is not directly supported kef@rence to the pertinent provision
of the Directive, one gathers, from a subsequecticse of the same Report, that the
Commission’s position is that Article 4 in generahd its para 3, in particular, justifies
such a positioR?

Undeniably, Article 4 of the Offshore Directive temps the competent national
authorities to take a number of significant stepsluding in particular, to preliminarily
assess the prospective offshore licensee’s “fimhroapabilities ... to cover liabilities
potentially deriving from the offshore oil and gaperations in question including
liability for potential economic damages where slighility is provided for by national
law” (Article 4(2)(c)). It also requests that thieensing authority “does not grant a
license unless it is satisfied with evidence... tina& applicant has made or will make
adequate provision, on the basis of arrangemenk® tdecided by Member States, to
cover liabilities potentially deriving from the dpmant's offshore oil and gas
operations”, that Member States establish “as amuim (...) procedures for ensuring
prompt and adequate handling of compensation claimduding in respect of
compensation payments for transboundary incidemtsd, finally, that they also
“require the licensee to maintain sufficient capatd meet their financial obligations
resulting from liabilities for offshore oil and gaperations” (Article 4(3)).

The provision, however, certainly falls short ofoyiding a proper channelling
mechanism towards offshore licensees and thistft@ast two main reasons. First, the
Directive merely refers to the existing civil liibi and compensation regimes in
individual Member States, as made very clear by uke of expressions such as
“liabilities potentially deriving from the offshoreil and gas operations”, “potential
economic damages”, “where such liability is prodider by national law” and “on the
basis of arrangements to be decided by Member SStal® put it differently,
compensation and liability are covered by the Diveconly and to the extent that they
are dealt with by the applicable national law tdakiithe Directive itself refers.

Secondly, no proper channelling is present bectheséability of the licensee is, at
least apparently, not exclusive in nature, contr@rythe situation that is typically
present in the field of liability and compensation oil pollution damage from ships,
regulated by an international legal regime whicbvptes, under normal circumstances,
for the liability of the registered shipowner ofifylt goes without saying that the two
circumstances are strictly intertwined, since noppr channelling can exist in the
absence of a uniform or at least fully harmonisstd$ rules.

Whilst there is no room, in the context of the preascontribution, to discuss the
features of a possible, future European liabilitiglwore regime in any detail, it has to
be noted that in the past European legislators leen unable to agree on crucial

2 |pbid, 2.

2 |bid, 10.

Z Reference is to the already mentioned 1992 Intiemmeit Convention on Civil Liability for Oil Pollutiodamage
and 1992 International Convention on the Establistirméan International Fund for Compensation for Fallution
Damage.
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issues such as the notion of recoverable damage,sthindard of liability, the
establishment of a compensation fund and othewvaateaspects. This has been the
case, for example, in the context of the proposad (ater abandoned) European-wide
oil pollution liability regime to supplement the @in place for ship-source pollution at
the international level.

More recently, the project to insert civil liabjliprovisions into the 2004 Liability
Directive also failed, thus rendering the Liabilyrective a “public law” instrument
(as already discussed at the end of the previoctsoseof the present contribution).
Whilst one has to hope that better results carcheaed in the field of offshore oil and
gas activities, the diverging legal traditions amgproaches of the various Member
States may well turn out to be an insurmountabtaaatbe.

Such a sceptical approach is confirmed if one ttorithe other reason of interest of
the Commission’s report, i.e. its description ofisérg and potential evolutionary
trends in the area. After a detailed discussiothefpossible introduction of criminal
sanctions for some particularly serious instanceftshore accidents, the report
concludes that the need for these will emerge m churse from an evaluation of the
effects of the Directive, as implemented by Menbetes.

It also concludes for the inappropriateness of eoang liability provisions through
EU law on the basis of two circumstances, namedy émvironmental liability (within
the meaning of the Environmental Liability Direa)vis already available for offshore
accidents and that although there is at preseninimrm regime dealing with civil
liability, EU-wide rules on conflict of laws and rjadictions “prevent differences in
national regimes from disadvantaging claimaftdtlo mention is made, though, on the
need to ensure a greater degree of certainty thrthegadoption of a uniform system of
substantive rules.

In fact, the weak point identified by the Commissioather than being represented
by the substantive rules in place, appears to beuttavailability of financial security
instruments “to fully cover the more infrequent arwktly offshore accidents in the
[EEA]". The Report therefore concludes that if taeailability of financial security
instruments is not improved as a consequence ajfgbetion of national legal systems,
the Commission “will reassess whether and whah&rEU action could achieve these
objectives™®

Particular emphasis is put by the Commission onrtile of the EU Offshore
Authorities Group (EUOAG) as a forum within whickperience will have to be shared
on the whole range of relevant issues that has beeity mentioned here, including the
various kinds of liability that are currently (ungalable for offshore accidents and ways
to ensure the possibility to rely of appropriateaficial instruments.

5. ... and international law as well
A few closing remarks are needed in respect of iplesglevelopments at the

international level. The lack of aad hoc instrument dealing with liability and
compensation for offshore accidents is perceivetlefisg clearly unsatisfactory by an

24 Report from the Commission to the European Parligraad the Council on liability, compensation andafinial
security for offshore oil and gas operations pursii@ Article 39 of Directive 2013/30/E(n 20) 14.
25 | i

Ibid, 15.
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increasing number of observers and may be overdortie future especially thanks to
the efforts carried out by prominent non-governrakatganizations.

For example, thénstitut du Développement Durable et des Relatloternationales
(IDDRI),?® based in Paris, has put the issue of offshoreities at the top of its agenda
since at least five years, which has led to a s@fi@vents and publications calling for a
strengthening of the framework regulating offshoie and gas activities that have
significantly contributed to the debate.

With particular regard to the liability implicatisnthe Global Oceans Commission,
in addition, has set forth a specific proposal (@ua total of eight) concerning offshore
oil and gas and, in particular, the establishmeht‘tonding international safety
standards and liability”, highlighting its suppdot “the elaboration of an international
convention regulating liability and compensationbvering “economic loss and
ecological damages”, providing for “strict liabylibf operators”, including “provisions
for a shared liability between licence holders #malr subcontractors”, binding “States
to ensure that operators have adequate financiphcidg to pay for possible
compensation” and setting “a liability cap at adethat can ensure the recovery of costs
associated with environmental remediation and corsgiion and losses born by public
and private entities, as well as a compensatiod tonaddress major disasters that are
likely to exceed the liability cap®’

Last but not least, the long-standi@gmité Maritime InternationalCMI) has set up
an International Working Group on “offshore acie®’ that, pursuant to the well-
established CMI “method”, has produced a questivanfor national maritime
associations (which has received eighteen reptidary and three interim reports. Work
Is still going on, also in co-operation with the @{on which see immediately below),
and is likely to bring about significant resultsterms of possible recommendations to
the international community in the near futéte.

With regard to IMO, it is important to recall thet@an taken by the Government of
Indonesia, already in 2010, by filing a proposaltia 97" session of the Legal
Committee of the Organization with a request that Committee should include in its
future programme of work an item concerning liabilknd compensation arising from
transboundary pollution resulting from offshore eiploration and exploitatiofi. The
move, as it is well known, was taken in the afteima the two very serious accidents
occurred, in 2009, at the Montara oilfield in theusfralian EEZ - and seriously
affecting Indonesian coastline and population — @am@010, at the Deepwater Horizon
platform in the Gulf of Mexico.

The proposal, as it also well known, did not gebtigh, not only because of the
argument according to which offshore installatiof®ing not ships, cannot be
considered as falling within the terms of referente¢he Legal Committee, but also
because there was no agreement among members @bthmittee on the existence of
a “compelling need” for the proposed instrum&ht.

26 See <www.iddri.org> for recent developments.

ZGlobal Oceans CommissionThe Future of Our Ocean. Next steps and priorities Report 2016
<http://www.some.ox.ac.uk/wp-content/uploads/20388DC_2016_Report_FINAL_7_3.low_1.pdf>.

28 See <www.comitemaritime.org> for recent developtsien

29 IMO, Proposal to add a new work programme item to addiabgity and compensation for oil pollution damage
resulting from offshore oil exploration and exp#tibn Submitted by Indonesidoc. LEG/97/14/1, 10 September
2010, Annex 2 — Elements for a liability and conmgetion regime for oil pollution damage resultingnfr off-shore

oil exploration and exploitation.

30 See, in particular, IMCReport of the Legal Committee on the work of itetyiminth sessigrdoc. LEG 99/14, 24
April 2012, para 13.17: “The Committee recognizedt tbilateral and regional arrangements were thet mos
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The response of the IMO has been negative withrdeigathe prospect of drafting a
new international convention, but co-operative ma@e general perspective.

The Legal Committee, meeting at its T0ession, did in fact encourage delegations
to “work intersessionally to facilitate further gmess within the Committeé®. An
International Consultative Group was therefore spf? under the leadership of
Denmark and Indonesia, within which discussionsehlagen held, inter alia, in April
and July 2015, at the IMO headquarters and in Ykgya, Indonesia, respectively, and
which has led to the finalisation of a documenttisgt out “Guidance for
Bilateral/Regional Arrangement/Agreement on Lidbiliand Compensation Issues
Connected with Transbounary Oil Pollution Damagesiteng from Offshore Oill
Exploration and Exploitation Activiti&¢shat has in the meantime filed with the IM®.

According to its para 1.4, the purpose of the dasnuims “to assist IMO Member
States to formulate national legislation, bilaterabional, or international instruments
pertaining to liability and compensation connecteith transboundary oil pollution
damage resulting from offshore exploration and eixgiion activities”. For this reason,
its structure is not one that would be typicallgddor the purpose of drafting a model
convention or legislation: the wording is illustv@ and explanatory rather than
prescriptive and the main focus is on a numbereahimples” or “elements” that “may
be included in bilateral/regional arrangementsgreaments” — as the title of its para 2
indicates.

I will critically discuss, in very brief terms, s@amof the suggested elements and
examples in order to evaluate if and how they doute to the on-going debate on the
process towards the establishment of an adequalg bb rules on liability and
compensation for damages arising out of offshoedaats, with a particular focus on
the guidance document’s coverage of the proposegesand on the liability rules of
future arrangements or agreements.

Indications as to the potential scope of a natiohddteral or regional instrument
relate first of all to the facilities “intended te covered” and examples are given that
include offshore facilities, artificial islands arahcillary units that are engaged in
relevant activities.

“Damage wanted to be covered” and “types of clasmg also suggested as key
elements of a definition of the scope of any areangnt or agreement, bearing in mind
that the guidance document is intended to deal Wigmsboundary” pollution damage
only.

Considering the nature of this guidance tool, sonuee clarity would be perhaps
beneficial. The distinction between the two eleraasi first of all, not self-evident, as
the type of claim covered will necessarily be $lyiconnected to the damage sought. In
addition, the examples given with regard to thes@pmonents are, arguably, not fully
consistent. As a matter of fact, only “damage tastine or related interests of one or
more States, which requires emergency action oerotmmediate response” is

appropriate way to address this matter; and treettvas no compelling need to develop an internatioonvention
on this subject”.

%1 See IMO,Report of the Legal Committee on the work of its lumedredth sessigmioc. LEG 100/14 of 30 April
2013, para 13.17.

32 See IMO,Report of the Legal Committee on the work of its bandred and first sessipdoc. LEG 101/12, 13
may 2014, para 11.10, where the Committee expreSsesappreciation to Indonesia and Denmark for the
information that they stood ready to co-chair theéersessional consultative group to develop guidamg bilateral
and/or regional agreements or arrangeménts

33 On file with author.



232 Lorenzo Schiano di Pepe

identified as a type of damage whereas “damageiviagl or non-living natural
resources in the public domain by public authasiti@s well as “damage to individuals
o legal persons” are mentioned as possible claims.

A definition of “incident” is also recommended, poenably in order to exclude
operative pollution from the scope of applicatidrihe proposed instrument.

Liability-related elements are contained in parpgg 2.7, 2.8 and 2.9 of the
guidance document. It is thereby assumed thatdheter pays principle will be part of
the arrangement or agreement and it is also ireticdiat the extent of its coverage will
have to be defined, for example, so as to include the cost of further incident
prevention, community loss and environmental recpve

No mention can be found, however, either here sevehere in the document, of the
channelling principlestricto sensuas explained earlier on in this paper, although
consistency with existing international agreementsich is mentioned as one of the
relevant parameters to be taken into account, waulicate that this is indeed a
possibility. Also not mentioned is the basis oblidy although, once again, consistency
with existing international agreements would reguihis to be strict in nature (as
opposed to fault-based).

The above solution would be particularly justifigidould the relevant regime — as it
is also assumed — provide for limited liability.ability limitation, although acceptable
in principle within the context of a global legaamework, poses special problems in
relation to national, bilateral or regional agreeiseor arrangements. It is indeed
suggested that this particular aspect should bdlédvery carefully in order to be sure
not only that the agreed cap is able to effectivayer the consequences of a major
accident whilst at the same time sustainable feritisurance market, but also that a
situation is not put in place whereby differentinegs in different regions or sub-
regions may determine a condition of competitiveaaatiage for certain operators.

The question of the availability of appropriate gansory insurance coverage or
other financial security instruments is also righthighlighted by the guidance
document, this being the only way to ensure thagt regime of whatever nature and
geographical scope of application, turns out teethective and that the victims of the
offshore accident receive prompt and adequate cosapien.

Finally, the reciprocity element that has beenthuatio the document (at para 2.6)
underscores the intention of the drafters to minenthe risk of a differentiated
treatment with the indirect effect of raising tleeel of protection available to victims of
offshore accidents.

The document submitted by Denmark and Indonesibbeilreviewed, commented
and decided upon by the Legal Committee, whosé&” X@8sion is scheduled for early
June 2016.
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PossiBLE OIL POLLUTION IN THE ADRIATIC SEA

SUMMARY : 1. Introduction. — 1.1. Adriatic Sea and its prdjes. — 1.2. Causes of oil slicks and lookalike
signatures. — 2. Available data and methods. -e8ul&s and discussion. — 4. Conclusions.

1. Introduction
1.1. Adriatic Sea and its properties

The Adriatic Sea is a small semi-enclosed sea ouyéne total area of 138 600 km
with its longer axis in a NW direction 800 km longnd up to 200 km wide. It is
connected to the greater Mediterranean througlOthento strait. Its coasts, including
those of thousands islands is about 6200 km lomgatian marine environment is
larger than its land area.

Surface circulation in the Adriatic is prevalentlyclonic! Such circulation is due to
that the Adriatic Sea as a dilution basin, with endjesh water input from the Northern
and Northeastern Adriatic rivers, and advectiorsatier Mediterranean waters in the
south. Circulation is strongly influenced by thends and alternates between winter and
summer wind regimes. The winds and circulation features exhibit intenaal
variability due to climate conditions over the aneiler than the Adriatit which
influence the rate of water exchange with the grelstediterranean causing periods of
stronger and lower intrusion of the Mediterraneaens. The conditions in the Otranto
strait are connected to the lonian Sea and its di@nascillation patterf.

The Adriatic Sea ecosystem is influenced by ingutwdrients coming from the Po
River, which accounts for 80% of the freshwatetin@and includes sewage of the large
Italian cities as well as drainage from agricultdields along its catchment area, and all
similar influences from both coasts.

Pollution risk comes also from waste water of défg kinds of ships, especially
tankers. Due to intensive ship traffic the oil lgpdccidents are potential threats for the
Adriatic. Drilling for oil in the Adriatic, pipelies, oil refineries and LNG terminals on
both coasts pose risk to the environment. If actgleoccur, these could produce
damage especially to tourism and fisheries and gebge the economy of the
population along the Adriatic coasts. The recemd\stof the Institute of Oceanography

' M. Zore, ‘On gradient currents in the Adriatic S§4958) 8 Acta Adriatica 1; A. Artegianni, ‘Thedhatic sea
hydrography, The European anchovy and its enviromn@996) 60 (Supl. 2) Scientia Marina 33.

ZA, Artegiani, D. Bregant, E. Paschini, N. Pinaféli,Raicich, A. Russo, ‘The Adriatic Sea Generat@ation. Part
II: Baroclinic Circulation Structure’, (1997) 27 Joat of Physical Oceanography 1515.

* B. Grbec, M. Morou, G. Beg Paklar, G. Kudpdli S. Matijevt, F. Mati, Z. Nincevi¢ Gladan, ‘The relationship
between the atmospheric variability and produgtiiit the Adriatic Sea area’, (2009) 89 Journal afrie Biology
Association UK 1549.

* G. Civitarese, M. Ga¢, M. Lipizer, G. L. Eusebi Borzelli, ‘On the impaof the Bimodal Oscillating System
(BiOS) on the biogeochemistry and biology of the iAtic and lonian Seas (Eastern Mediterranean)’ QR0
Biogeosciences 3987.
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and Fisheries, has shown that fish spawning grounds cover mosthefopen sea
bottom. If we wish to protect fish resources andehaustainable fisheries, probably
more Adriatic areas should be excluded from ddlliar oil.

From a geopolitical point of view the Adriatic S#ais extremely interesting for
Central, Southern and Eastern Europe as a meaansipbrt communication for people
and goods. The transport includes passenger sbipsgeén east and west coasts on the
routes Pula-Venice, Zadar-Ancona, Split-Ancona, fMubik-Bari, Bar-Bari and
Durres-Bari and also numerous lines between thieceast and its islands.

The lines exist also between ltalian ports Venisecona and Bari to Greek ports
Patras and Ilgoumenitsa. All these lines are intiexisirom May to October season.

Large number of ships navigate along the mainsprart routes and fishing areas.
Such intensive traffic is presented for the yea®ddRand 2014 in the Fig. 1 and 2.
Transport routes of tankers and cargo ships areetrated along the long Adriatic
axis, while fishing areas are dispersed both inctheestal and open sea. The intensity of
ship traffic is represented by color, the mostristee by red-yellow, which clearly
marks the ship routes. Other place with intensivip $raffic occurs near the Italian
coast, where oil rigs are installed in the sea pRdslare, Elsa and other oil and gas
fields). Middle to small oil slicks/spills occur inareas of oil and gas
production/transportation. Slicks occur also inaaref local and regional ferry lines
connecting Rijeka, Zadar, Sibenik, Split, Makarskal Dubrovnik with the Croatian
islands. Small oil spills associated with routifgsoperations can be frequently found
everywhere in the Adriatic.

1.2. Causes of oil slicks and lookalike signatures

The possibility to detect oil spills/slicks is digbed by the so-called look-alike
signature$, similar features caused by different phenonfeff@ar example, several
hydrodynamic phenomena could be seen at sea suafatenistaken for oil slicks.
These may be currents, upwelling zones, SST (SdacguTemperature) variations or
internal waves.

Potential sources of mistakes come from meteorcédgdhenomena in the lower
atmosphere due to wind stress, precipitation obapheric gravity waves.

Also, a lot of biological phenomena leave tracethatsurface, can be mistaken for
slicks. These are biogenic slicks, algae bloonositiihg seaweeds, or sperm and eggs of
marine animals. Such slicks are usually thin striped may be visible at lower wind
speeds.

The shipmade turbulence can also give a wrong isspa of a slick. Even the areas
with shallow bottom topography are sometimes mestafior spills. This list of potential
look-alikes is not complete and an effort is neediexin experienced analyst to

® Institute of Oceanography and Fisheries, 'Prifezdopunu StrateSke procjene utjecaja na okoligjr@dg plana i
programa istrazivanja i eksploatacije ugljikovodit@Jadranu’, (2015) Institut za oceanografijbanstvo 1.

® H. A. Espedall, O.M. Johannessen, ‘Detection bspills near offshore installations using syntbetperture radar
(SAR)’, (2000) 21 International Journal of Remote Sieg 2141.

7 A.Y. Ivanov, ‘Remote sensing of oil films in thertext of global changes’ in D. TanRemote Sensing of the
Changing OceanéSpringer, 2011) 169-194.

8 J. A. Johannessen, R. A. Shuchman, G. Digranes,lyZ&&nga, C. Wackerman, O.M. Johannessen, P.W. Wacho
'Coastal ocean fronts and eddies imaged with ERShthetyc aperture radar’, (1996) 101 Journal of Gesizal
Research 6651; A. Josefieasuring Ocean Currents: Tools, Technologies anth[&lsevier, 2013).
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determine what kind of substance is seen from AR $Synthetic Aperture Radar)
images.

In addition to these, while very strong winds (>mhZs) cause mixing of the water
and make the spills to disappear, there must be sand in the area for the spills to be
detected and distinguished from other similar fesgtat the surface.

Here also some smaller slicks are visible as veetha ships wakes. On Fig. 3, there
are examples of a few olil spills of different sheya@d dimensions. Seen is one large
slick (24 knf) (Fig. 3a) with feathered edges caused by the wim@rrupted from
another ship that passed over. Fig. 3b shows ofienfpfresh slick modified probably
by local currents. Fig. 3c shows one large and Wiwx (74 knf) with feathered edges
caused by a longer action of the wind. Fig. 3d shtasge slick (46 kr), prolonged in
a thin slick towards south east, indicating the shrection.

Oil spill detection is only possible within a naneange of wind speeds (Beenal,
1992). At low wind speeds < 2 m/s the contrasttiradato the background sea is lost.
The minimum wind speed of 2-3 m/s allows creatidrswafficient brightness on the
SAR images and optimal wind speed is between 355 it spills may still be visible
even at speeds of 10-12 ms.

Natural spills occur when the liquid hydrocarboesk out from the underwater
deposits where oil has been accumulated througlgd¢ioéogical past. The seeps are
usually triggered by a local seismic activity. Téare some evidences of such seeps in
the Adriatic Sea. Natural seeps come to the sdacguin different forms, depending on
the amount and duration of the leaking phenomenon.

The detection of natural leakage as well as deteati slicks in general, requires
thorough investigation of a suspected particul@ador a longer tim&. Such seeps
usually appear in a sickle like form.

Oil slicks may occur in different forms and dimeass, depending on the amount of
oil, the structure of winds and currents and theetpassed from leaking. They could be
amorphous, sometimes perturbated or strait, withefed edges or diffused. Fresh and
old slicks differes from each other, while spilisused by different oil fractions have
also different recognizable shapes.

2. Available data and methods

In this paper few examples of SAR images and tladyais of larger data sets were
presented, that were used in our previous publisleets’

°T.1. Bern, T. Wahl, T. Andersson, R. Olsen, ‘Oiillspetection using satellite based SAR: Experiefioen a field
experiment’, (1993) 59 Photogrammetric Engineednd Remote Sensing 3.

10 lvanov (n 7); K. Litovchenko, A. Ivanov, ‘Monitarg of oil spills in the North Caspian Sea using S#fagery
and multi-sensor satellite data’ in M. Qiufed), Proceedings of the First International Conference Remote
Sensing Techniques in “Disaster Management and Bemmy Response in the Mediterranean RegiARSeL,
2009) 267-272.

1 K. N. Topouzelis, ‘Oil Spill Detection by SAR ImageDark Formation Detection, Feature Extraction and
Classification Algorithms’, (2008) 8 Sensors (Ba&&i2.

2 M. Morovi¢, A. lvanov, ‘Oil Spill Monitoring in the Croatian dsiatic Waters: needs and possibilities’, (2011) 52
Acta Adriatica 45; M. Morou, A. lvanov, M. Olué, Z. Kova, N. Terleeva, ‘Distribution and sources of oit&b in
the Middle Adriatic Sea’ ifDcean Remote Sensing for Sustainable Resourcescedttings of th&2th Biennial
Conference of Pan Ocean Remote Sensing Conferend@SEPC]2014) 1-8; M. Morow, A. Ivanov, M. Olug, Z.
Kovag, N. Terleeva, ‘Oil spills distribution in the Mitieland Southern Adriatic Sea and intensive shifidta(2015)

56 Acta Adriatica 143.
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The large ESA archive of Envisat SAR images wadaa in the frame of the ESA
research project 19234 (Principal investigator Nui€), while Radarsat-1 SAR images
were provided by RDC Scanex in the frame of thetj@iroatia-Russia pilot project.

The area of interest was the open sea in the Middke Southern Adriatic. The
quicklooks were examined through the EOLISA cataéodor the period 2003-2011.
Images with pronounced oil spills were ordered frB®A for further analysis. After
analyzing the images visually, considered were @ntgs like size, shape, and contrast.
The wind conditions during the image acquisitiorsvedso taken into account. Images
with inappropriate wind conditions (too strong wiod no wind) were excluded from
analysis. Wind data (10 min averaged wind speerkction and gust data) were
obtained thanks to the State Hydrometeorologicfitefin Zagreb* The wind data
were available from several stations in the Adcialands.

The raw raster images were imported to the NESTgrara, processed (geo-
referenced) with the NEST ESA SAR ToolBox to gepgieal grid and exported to
GeoTIFF format. Each image was in details obsereedietermine oil slicks and
enlarged to get clear view of a particular slickteA that, the images were imported to
the GeoMixer prograni GeoMixer is a software and geo-portal for storage,
integration, visualization, interactive analysiadgoublishing of SAR data (and other
remote sensing data) and results of analysis u#iileg on-line GIS (Geographic
Information System) tool. In it, it is also pos&lib integrate SAR images with other
geospatial data about oceanography, meteorologshare oil-and-gas infrastructures,
digital nautical charts, bathymetry, marine bourefar ship lines and other useful
information.

Collection of many data and information about madoasin in such an application
allows identification of oil spills and discriminabh of them from look-alikes, with a
very high confidence level, although there may beceutainties in oil spill
determination on SAR images, without additionabaine survey or sampling. The
SAR images enable ship detection, as ships on fegblution SAR images appear as
small bright spot$®

3. Results and discussion

From about 300 examined SAR images, after inspectaly about 30 (from both
Envisat and Radarsat-1) showed clear oil spill aigres. All selected Envisat SAR
images were integrated in GeoMixer together witbggaphical map. The coverage by
images from our analysis is shown on the Fig. 4.

On a number of these images a large number of sidpe visible along the main
transport routes that concentrate along the longafid axis, and in fishing areas that
are dispersed both in the coastal and operi®&®ar analysis of Envisat and Radarsat-1

13 Morovi¢, Ivanov, Olué, Kova, Terleeva (n 12).

14 See GeoMixer official website: <geomixer.ru>.

15 AY. Ivanov, SAR GIS and WEB in oceanographic applications: llogends, oil seeps, oil spills and ship
detection presentation at IOR, Split, June 2013.

18 M. Morovi¢, A. Y. lvanov, M. Olug, Z. Kova:, N. Terleeva, ‘Oil spills distribution in the Miteland Southern
Adriatic Sea and intensive ship traffic’, (2005) Aéta Adriatica 143.
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SAR images and oil spill distribution maps for tAdriatic Sea confirms general
opinion from other seas that most oil pollutionurted along the main ship routés.

Summary maps of large and medium oil slicks ofedéht man-made nature detected
in the period 2003-2011 in the Adriatic Sea is gsadl through GeoMixer technology.
The results of SAR images revealed many largeliokssin the Adriatic Sea, especially
in its central part, along the main transport reui&'e can observe the location of spills
comparing Fig. 5 to Fig. 6. Large spills are mo$tlynd in the Croatian Fishery and
Ecological Zone.

The slicks/spills extended from 9 to 108 k(frig. 7)'® Some had feathered edges,
indicating the presence of different oil fractiofsee also Fig. 3a and 3c). Such slicks
may come into the water during routine tank waslopgrations and are dispersed in
the course of time and under the action of wind amaents. It is very probable that
most spills were intentionally released during higince were detected in SAR images
acquired during descending morning passes of gate#tween 05:00-09:00 UTC.

Analysis of distribution of large oil spills reveal that tank washing occurred
frequently in the central Adriatic Sea like in tBentral Black Sea. Most probably some
of these spills were produced by multipurpose ckahtankers, which transport liquid
substances of different toxicity including crudé and oil products. Hydrocarbons and
products retrieved from them are toxic for maring land most of them are
carcinogenic. The fate of these substances is todiesl in the Adriatic, but a lot of
them ended in a food chain and could harm humangeks

These liquids together with emulsifiers and surfacBve substances used for tank
cleaning can form different surface-active films tre sea surface. Although the
Adriatic Sea is declared as a PSSA according to MA&RPOL Convention, tank
washing is sometimes leg4ll.

The highest amount of largest oil spills are detgah the open sea, at the boundaries
of the Italian and Croatian sectors. These slicksnat necessarily produced by crude
oil. Other medium ship-made oil spills can be prtiby ballast waters, tank washing
residues or oil mixtures from the engine room aildebwaters and even oily fish
wastes, some of it produced during routine fishiogts operations.

Although it would be possible to track ships thatiged such types of pollution,
since the satellite images are not yet acceptegrages in the court, it would be
difficult to press charges to any suspected ship.

There is a reasonable doubt that oil slicks/spitisur very frequently, and all cannot
be observed by satellites. Also quantity and quadit spilled oil and oily products

7M. Gade, W. Alpers, ‘Using ERS-2 SAR images fortiiwe observation of marine pollution in Europeamstal
waters, (1999) 237/238 Science of Total Environndetit; P. Pavlakidnvestigation of the Potential of ERS1/2 SAR
images for monitoring Oil Spills on the Sea Surfé@éice for Official Publications of the Europe&@ommunities,
1995); P. Pavaklis, D. Tarchi, A. J. Sieb®n the monitoring illicit vessel discharges. A renaissance study in the
Mediterranean Sea (European Commission, 2001),
<ec.europa.eu/echoffiles/civil_protection/civil/nmdreports_publications/jrc_illicit_study.pdf>;  Ssars  Radar
Technology and Cybersecurity Un&atellite monitoring of illicit discharges from wets in the seas around ltaly,
1999-2004 (European Commission / Joint Research Centre, 2086)Ferraro, A. Bernardini, M. David, S.
MeyerRoux, O. Muellenhoff, M. Perkovic, D. Tarchi, Kopouzelis, ‘Towards an operational use of spa@gery
for oil pollution monitoring in the Mediterranearadin: A demonstration in the Adriatic Sea’, (20®4) Marine
Pollution Bulletin 403; A. Y. lvanov, A. A. KucheikdLarge discharges from ships in the Black Seaistlidyy
synthetic aperture radar with the support of autethadentification systems’, (2014) 35 Internatibdaurnal of
Remote Sensing 5513.

18 Morovi¢, Ivanov, Olué, Kova, Terleeva (n 12).

19 The Adriatic Sea is a PSSA on the basis of Annéxe® of the International Convention for the Pretien of
Pollution from Ships (MARPOL).
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remains unknown. Even with the new satellite Sehtiwith coverage of every second
day over the mid-latitudes, a lot of spills woulakp undetected due to other reasons.

Some specific areas in the Adriatic Sea are puéuptbtection by legislation. These
are a number of national parks, special resergsifisant landscapes and monuments
of nature?® Ecological network of marine protected areas emammes 16,39% of
Croatian seas and covers 5205°kihis composed of hundreds of polygonal or point
areas important for the conservation/preservatidnspecies and habitat types.
Concerning the entire Croatian marine area, prete less than 10% of the area, and
at the ltalian side also about the same. Althougmdn activities are limited in the
protected areas, such measures cannot protectdhese from accidental oil pollution
that may occur in the vicinity.

It is very important to define marine borders o¢ ttates surrounding the Adriatic
Sea for the reason of their obligations concermpirggection, search and rescue and the
rights for exploration of underwater hydrocarbosow@ces. However, as in the earlier
period, the delimitation agreements are still pegdf* between Slovenia and Croatia
about Savudrijska vala (or Piran Bay). The agredsname still missing between
Montenegro and Croatia in the South Adriatic, amsdbr is not completely clear
between Bosna-Hercegovina and Croatia in the Nelek-IBay. All these are the
results of undefined marine borders between thahlegs of the former federation of
Yougoslavia.

4. Conclusions

The area of interest was the open sea in the MiaidéeSouthern Adriatic. The 300
quicklooks were examined through the EOLISA cata®dor the period 2003-2011,
while positive determination of slicks was at ab8dtmages.

Summary maps of large and medium oil slicks ofedéht man-made nature detected
in the period 2003-2011 in the Adriatic Sea is ge&dl through GeoMixer. The results
of SAR images revealed many large oil slicks in Adriatic Sea, especially in its
central part, along the main transport routes. &aspills are mostly found in the
Croatian Fishery and Ecological Zone.

Analysis of distribution of large oil spills reveal that tank washing occurred
frequently in the central Adriatic Sea like in sootker seas.

After presented information, it is certain that mest be worried for the fate of the
Adriatic Sea in terms of ecosystem and economy.Aldr&tic is a small semi-enclosed
sea with increasing rate of transport of petrotl arperspective to increase even more if
new oil deposits would be found. And, increasedgpart is correlated to risk from
accidents.

The existing control is inefficient and the poskipito protect from pollution a long
Croatian coasts with more than thousands islanasidficient. The pollution does not
obey national borders nor human regulation, but fellow the currents. Therefore,

20 see Drzavni zavod za zastitu priro@oloska mreza RH (Natura 200@www.dzzp.hr/ekoloska-mreza/natura-
2000/ekoloska-mreza-rh-natura-2000-1300.htm|>ass@ <www.bioportal.hr/gis>.

2L D, Vidas,Zastita JadranaProtection of the Adriatic S¢gSkolska knjiga, 2007); D. Vida3he UN Convention
on the Law of the Sea, the European Union and tHe BfuLaw, What is going on in the AdriaticPNI Report
12/2008, 10 December 2008, <http://www.fni.no/ptiifR1208.pdf>.
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these coasts are potentialy endangered from onguidgfuture activities at the sea,
especially from transport and drilling for new hgdarbon deposits.

If we wish to protect fish resources and have suside fisheries, probably more
Adriatic areas should be excluded from drilling €alr

We can only hope that recent increase of interesixploration of undersea oil and
gas resources in the Adriatic would raise awarem@sshe necessity of continuous
monitoring of oil slicks via SAR images and otheeans and that this would increase

our efforts to prepare for potential larger acctdeduring future exploitation and
transportation of oll
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Fig. 2 —Traffic density in the last three months of 20@4<www.marinetraffic.com>
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Fig. 3— Excerpts from Envisat SAR images with large shigde oil spills of different shapes and
dimensions acquired 15.04.2003 (A), on 10.05.2@)8¢n 19.07.2008 (C) and on 11.09.2008 (D).
Wind smearing of the patches (so-called, feathedegks) indicates the presence of different
fractions of the oil in the releases during taniskag (fromM. Morovi¢, A. Ivanov, M. OIu,

Z. Kovas, N. Terleeva, ‘Oil spills distribution in the Miteland Southern Adriatic Sea and
intensive ship traffic’, (2015) 56 Acta Adriaticd3). © ESA
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Fig. 5— Blue<Croatian Fishery and Ecological Zomgeen-search and rescue under
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Fig. 6— Summary map of oil slicks of different natureedgéd in the SAR imagery of the Adriatic Sea
(according to Morowi et al. 2015). Extension of oil pollution along tmain shipping routes is clearly
seen. © SCANEX
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Map 1 — Delimitation of continental shelf between Italyd SFRY (Successor States: Slovenia, Croatia
and Montenegro) according to the Agreement ofriidey 1968. The red line defines the new
delimitation in the Gulf of Trieste according teethalian-Croatian Technical Agreement of 2005.
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Map 2 — Delimitation of continental shelf between Italyd Albania
according to the Agreement of 18 December 1992.
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Map 3 — Delimitation of continental shelf between Italyd Greece
according to the Agreement of 24 May 1977.
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Map 4 — EUSAIR area. © <www.adriatic-ionian.eu>
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Map 6 — The “no-take zones” identified along the Ital@rasts and
particularly in the Southern Adriatic Sea.
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